
COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA FOR THE REGULAR COMMISSION MEETING

October 1, 2019

6:00 PM

County Commissioners Chamber

Call to Order and Determination of a Quorum - Commission Chair
Pledge of Allegiance and Invocation (Please stand for the Pledge of Allegiance and
remain standing for the Invocation)
Recognition of Elected Officials
Recognition of Veterans
Recognition of Law Enforcement
Recognition of County Department Heads

1. MOTION TO ADOPT THE PROPOSED AGENDA

(Only emergency items shall be added to the agenda. Upon approval of the Commission
Chair and County Commission, the item will be added.)

SPECIAL RECOGNITION

2. 2019 Professional Development Achievements 

Susan Allen, Chairman

SPECIAL PRESENTATION

3. Minority Enterprise Development Week 2019

Richard Hooker, MED Week President 

4. CITIZEN RECOGNITION



The citizen recognition portion of the meeting is an opportunity for persons wishing to
appear before the Commission to do so.  Each presentation will be limited to three (3)
minutes.  The Board is interested in hearing citizen concerns, yet speakers should not
expect comment, action, or deliberation on subject matter brought up during this segment. 
Topics requiring further investigation will be referred to the appropriate county agency.

5. CONSENT AGENDA

Motion to approve the following Consent Agenda items: (Consent items will be adopted
with a single motion, second and vote, unless a request for removal from the Consent
Agenda is heard from a Commissioner.)

A. Minutes Minutes from the September 3 and 17, 2019 Regular
Commissioners Meeting

B. Travel and
Tourism

Budget Amendment  (BNA#013)

C. Finance Budget Amendment (BNA#014)

D. Legal Cleveland Community College/ Foothills Shooting Complex MOU

E. Planning
Department

Set Public Hearing for Text Amendment Case 19-06: Garages
and Carports

F. Legal Signatory Authorization Resolution

REGULAR AGENDA

6. Travel and Tourism

Emily Epley, Travel and Tourism Director
7. Land Acquisition 

Kerri Melton, Assistant County Manager
8. Sales Tax Referendum

Brian Epley, County Manager

BOARD APPOINTMENTS

9. Kings Mountain Planning and Zoning Board ETJ

Phyllis Nowlen, Clerk to the Board
10. Cleveland County Veteran's Advisory Board 



Phyllis Nowlen, Clerk to the Board

COMMISSIONER REPORTS

ADJOURN

The next meeting of the Cleveland County Board of Commissioners will be held on
Tuesday, October 15, 2019 at 6:00pm in the Commissioners Chamber.



COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA ITEM SUMMARY

2019 Professional Development Achievements

Department:

Agenda Title: 2019 Professional Development Achievements 

Agenda Summary: Susan Allen, Chairman

Proposed Action:  

ATTACHMENTS:
File Name Description

No Attachments Available



COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA ITEM SUMMARY

Minority Enterprise Development Week 2019

Department:

Agenda Title: Minority Enterprise Development Week 2019

Agenda Summary: Richard Hooker, MED Week President 

Proposed Action:  

ATTACHMENTS:
File Name Description

No Attachments Available



COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA ITEM SUMMARY

Citizen Recognition

Department:

Agenda Title:

Agenda Summary:

Proposed Action:  

ATTACHMENTS:
File Name Description

No Attachments Available



COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA ITEM SUMMARY

Minutes from the September 3 and 17, 2019 Regular Commissioners Meeting

Department: Minutes

Agenda Title: Minutes from the September 3 and 17, 2019 Regular Commissioners
Meeting

Agenda Summary:

Proposed Action:  

ATTACHMENTS:
File Name Description
09-03-2019_Minutes.pdf 09032019 Minutes

09-17-2019_Minutes.pdf 09172019 Minutes



 

 

Cleveland County Board of Commissioners 

September 3, 2019 
 

The Cleveland County Board of Commissioners met in a regular session on this date, at the hour of 6:00 

p.m. in the Commission Chamber of the Cleveland County Administrative Offices.     

PRESENT:  Ronnie Whetstine, Vice-Chair   

   Johnny Hutchins, Commissioner 

Doug Bridges, Commissioner 

Deb Hardin, Commissioner  

Brian Epley, County Manager  

Tim Moore, County Attorney  

Phyllis Nowlen, Clerk to the Board 

Kerri Melton, Assistant County Manager 

Chris Green, Tax Administrator  

Elliot Engstrom, Senior Staff Attorney 

Lucas Jackson, Finance Director 

Allison Mauney, Human Resources Director 

Perry Davis, Emergency Management Director/Fire Marshal  

Lorie Poston, E-911 Communications Director  

Ryan Wilmoth, Emergency Medical Services Director 

Marty Gold, Information Technology Director  

Katie Swanson, Social Services Director 

Scott Bowman, Maintenance Director 

Betsy Harnage, Register of Deeds  
 

ABSENT:  Susan Allen, Chairman 

 
 

CALL TO ORDER 
 

Vice-Chairman Whetstine called the meeting to order and Commissioner Bridges provided the invocation 

and led the audience in the Pledge of Allegiance.  

AGENDA ADOPTION 

ACTION:  Commissioner Hutchins made the motion, seconded by Commissioner Bridges and unanimously 

approved by the Board to, approve the agenda as presented.  

CITIZEN RECOGNITION 

No one registered to speak.  

CONSENT AGENDA 

APPROVAL OF MINUTES 
 

The Clerk to the Board included the Minutes from the June 4, 2019 and the June 18, 2019 regular meeting, 

in board members packets.   

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Hardin, and passed 

unanimously by the Board to, approve the minutes as written. 

 TAX ADMINISTRATION: ORDER OF COLLECTIONS 2019 

 

 Adoption of Order directing the Tax Collector to collect taxes for 2019 and prior years. This Order is set 

forth in accordance with N.C.G.S. 105-321(b) and shall have the force and effect of a judgment and execution 

against real and personal property. 



 

 

ACTION:   Commissioner Hutchins made the motion, seconded by Commissioner Hardin, and unanimously 

adopted by the Board, to approve the Order of Collection.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EMERGENCY MANAGEMENT: BUDGET AMENDMENT (BNA #006)  

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Hardin, and unanimously 

adopted by the Board to, approve the following budget amendment: 

Account Number   Project Code Department/Account Name                       Increase         Decrease 

010.437.4.350.00         NCDPS-LEPC         Emergency Management/State Grant           $1,000.00 

010.437.5.700.00         NCDPS-LEPC       Emergency Management/Grants       $1,000.00 

Explanation of Revisions: Budget allocation for $1,000 in funds from the North Carolina Department of Public 

Safety (NCDPS) to be used to provide training, food and supplies to the local Emergency Planning Committee. 

 

SHERIFF’S OFFICE: BUDGET AMENDMENT (BNA #007)  

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Hardin, and unanimously 

adopted by the Board to, approve the following budget amendment: 

Account Number   Project Code Department/Account Name                       Increase         Decrease 

010.438.4.310.00           16738-TECH          Law Enf Grants/Fed Govt Grants          $24,386.00 

010.438.5.211.00           16738-TECH          Law Enf Grants/Controlled Equip         $11,236.00 

010.438.5.910.00           16738-TECH          Law Enf Grants/Capital Equip         $13,150.00 

Explanation of Revisions: Budget allocation for $24,386 in grant funds received from North Carolina Department 

of Public Safety (NCDPS)Governor’s Crime Commission for purchase of items for Technology Advancement.  

 

HEALTH DEPARTMENT: BUDGET AMENDMENT (BNA #008)  

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Hardin, and unanimously 

adopted by the Board to, approve the following budget amendment: 

 



 

 

Account Number   Project Code Department/Account Name                       Increase         Decrease 

012.540.4.310.40                     WIC/Grants        $7,980.00 

012.540.4.310.41         WIC/Grants       $3,490.00 

012.540.4.310.43         WIC/Grants   $1,206.00 

012.540.5.211.40         WIC/Controlled Equipment        $2,510.00 

012.540.5.210.40         WIC/Departmental Supplies       $1,060.00  

012.540.5.311.41         WIC/Educational-Certif-Training   $3,240.00 

012.540.5.581.40         WIC/Awards-Appreciation   $4,410.00 

012.540.5.311.41        WIC/Educational-Certif-Training       $250.00 

012.540.5.211.43        WIC Controlled Equipment       $826.00 

012.540.5.581.43        WIC/Awards-Appreciation       $380.00 

Explanation of Revisions: Budget allocation for $12,676 in funds for Cleveland County WIC program. The North 

Carolina Department of Health and Human Services and Nutrition Services Branch as approved a special time-

limited fund to the county. The funds are to be used for equipment, educational material and supplies. 
 

HEALTH DEPARTMENT: BUDGET AMENDMENT (BNA #009)  

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Hardin, and unanimously 

adopted by the Board to, approve the following budget amendment: 

Account Number   Project Code Department/Account Name                       Increase         Decrease 

012.548.4.540.26                  SYNAR/Federal Grants         $50,000.00 

012.548.5.121.00      SYNAR/Salaries        $11,849.00 

012.548.5.131.00      Social Security        $735.00 

012.548.5.132.00      Retirement        $1,068.00 

012.548.5.133.00      Hospital Insurance        $2,700.00 

012.548.5.134.00      Dental Insurance        $45.00 

012.548.5.135.00      401K        $592.00 

012.548.5.136.00      Medicare        $172.00 

012.548.5.211.26      SYNAR/Equipment        $3,800.00 

012.548.5.310.26      SYNAR/Travel        $500.00 

012.548.5.370.26      SYNAR/Advertising        $25,139.00 

012.548.5.581.26      SYNAR/Awards-Incentives        $3,400.00   

Explanation of Revisions: Budget allocation for $50,000 in funds awarded to the Health Department. The North 

Carolina Department of Health and Human Services has awarded the county these funds to conduct tobacco 

merchant education and environmental scans of tobacco, vape and CBD retailers in an effort to prevent underage 

sales of those products to minors. 
 

FINANCE: AMENDMENT TO AUDIT CONTRACT  

North Carolina General Statute 159-34 requires each unit of local government in North Carolina to have its’ 

accounts audited at the close of each fiscal year by a certified public accounting firm.  When the original contracts 

were prepared for the audit, the Office of the State Auditor indicated that the Medicaid portion of the audit would 

be a separate engagement as it was for the prior year. However, after the contracts were issued and approved, 

additional correspondence was received from the Office of State Auditor that indicated that they were not going to 

require a separate report as they had for the year ending June 30, 2018. The same procedures will be performed for 

the audit engagement. The amendment to the contract would add $5,500 for Medicaid testing that was originally 

going to be billed as separate engagement. (copy found in Minute Book _________ page ________). 

ACTION:   Commissioner Hutchins made the motion, seconded by Commissioner Hardin, and unanimously 

adopted by the Board, to approve the Amendment to the Audit Contract.    

LEGAL: RATIFICATION OF NONDISCLOSURE AGREEMENT  

As part of wireless E-911 services, the County may come into possession of confidential information from 

AT&T. The non-disclosure agreement states that the County will keep such information confidential. The 



 

 

obligation to keep information confidential does not apply to information that is required by law or regulation to be 

disclosed. The agreement is a routine part of county operations. It must be ratified by the Board of Commissioners 

because the E-911 Communications Director does not possess independent authority to enter into contracts on 

behalf of the County. (copy found in Minute Book _________ page _______). 

ACTION:   Commissioner Hutchins made the motion, seconded by Commissioner Hardin, and unanimously 

adopted by the Board, to approve the ratification of E-911 nondisclosure agreement.  

PUBLIC HEARING 

MOUNTAINSIDE DRIVE ROAD PAVING ASSESSMENT  

Vice-Chairman Whetstine recognized Senior Planner Chris Martin to present the Mountainside Drive Road 

Paving Assessment. In 2018, a petition was received from the residents of Mountainside Drive to participate in the 

Road Paving Assessment Program. As part of this project, each of the twenty-five properties on Mountainside 

Drive will be assessed at an “equal rate per lot” to pave this street in accordance with North Carolina Department 

of Transportation (NCDOT) standards.  

Cleveland County may finance the costs of improvements made under the supervision of NCDOT to streets 

in the unincorporated areas of the county, which are not a part of the state-maintained system.  These streets in 

order to be accepted by NCDOT, shall be improved to meet the standards of the Secondary Roads Council and 

therefore be accepted for state maintenance.   

Mr. Martin reminded Commissioners, at their last meeting, held on August 6, 2019, the Board approved a 

preliminary resolution describing the intent to improve Mountainside Drive, the terms of the re-payment for the 

property owners and set a public hearing date for September 3, 2019. The submitted petition represents eighty 

percent of the lots and eighty-seven percent of the road frontage, satisfying the minimum required by NCGS 153A-

205. Area contractors on the NCDOT Contractor Directory, were sent a Request for Proposal (RFP) to solicit bids 

on this project in July 2019. The RFP was also advertised on the County’s website. The following qualified bids 

were received August 9, 2019:  

• Sunny Day Landscaping $189,780 

• B&N Grading $198,171 

• Cleveland Contractors $220,810.72 

• Quinn Sales, Inc. $253,150 
 

If the final resolution is adopted, staff recommends awarding the contract to B&N Grading, Inc. for 

$198,171. B&N Grading is a full-service contractor, NCDOT qualified, and has positive references from NCDOT. 

The County will pay the Contractor and the property owners will reimburse the County over a period of five years 

at 3.25% interest. 

Vice-Chairman Whetstine opened the Public Hearing at 6:14 pm for anyone wanting to speak for or against 

the Mountainside Drive Road Paving Assessment. (Legal Notice was published in the Shelby Star on Friday, 

August 23, 2019).  



 

 

 Amy Smith, 130 Mountainside Drive, Shelby – spoke in favor of the Mountainside Drive Road Paving 

Assessment. Mrs. Smith reviewed  the hardships and safety hazards the neighborhood has endured due to the 

deteriorating road conditions. She thanked the Board for their time and asked them to consider approving the final 

resolution.  

William Rice, 105 Mountainside Drive, Shelby – stated when he bought his property over ten years ago, 

he did not know there were HOA or maintenance fees for a private road. He sympathizes with the other residents 

on Mountainside Drive in regards to the road conditions and the difficulty of getting their children on the school 

bus however, Emergency Responders, UPS, Fed-Ex and other contractors have no problems traveling on this road. 

He asked for an explanation as to why he has to pay back on the five-year loan when he only uses three hundred 

feet of the road.  

James Waseman, 122 Mountainside Drive, Shelby – spoke in favor of the Mountainside Drive Road 

Paving Assessment. He thanked the Board and staff for the time and work they have put in to make this project 

possible. Mr. Waseman echoed Mrs. Smith’s safety concerns and stated the road improvement plan will make the 

neighborhood travel safe again. In closing, he asked Commissioners to consider the zero percent interest rate and 

thirty percent discount rate that was discussed over a year ago when the road paving assessment was first started.  

Benjamin West, 140 Mountainside Drive, Shelby – spoke in favor of the Mountainside Drive Road Paving 

Assessment. Mr. West lives at the very end of Mountainside Drive and this project is very important to him and his 

family. He reverberated the previous comments on the importance to the neighborhood for the completion of the 

road improvement plan. Mr. West thanked the Board for their consideration in this project.  

John Shanna, 126 Mountainside Drive, Shelby – spoke in favor of the Mountainside Drive Road Paving 

Assessment. Mr. Shanna reviewed the difficulties and inconvenience the community has endured over the last year 

due to the worsening road conditions of Mountainside Drive.  

Jonas Hanson, 109 Mountainside Drive, Shelby – spoke in favor of the Mountainside Drive Road Paving 

Assessment. Mr. Hanson reiterated the previous comments made about the road conditions and complications their 

neighborhood has undergone due to the road conditions declining. He thanked the Commissioners for their time 

and asked them to consider approving the road paving assessment.   

Julie Waseman, 122 Mountainside Drive, Shelby – spoke in favor of the Mountainside Drive Road Paving 

Assessment. She outlined the financial responsibility of the homeowners who reside on Mountainside Drive and 

thanked the Board for their time and consideration on this project.  

William Rice, 105 Mountainside Drive, Shelby – stated he did not want to rebut the comments made but to 

support the comments regarding the Board to consider the zero percent interest rate and a thirty percent discount 

rate that was discussed previously.  

Hearing no further comments, Vice-Chairman Whetstine closed the Public Hearing at 6:34 pm.  



 

 

Vice-Chairman Whetstine opened the floor to the Board for questions and discussion. Commissioner 

Hutchins stated he supports the paving of Mountainside Drive and reminded the Board of the incomplete 

requirements of the first contractor. He concluded by explaining if discounts were given, the County would not 

have enough funds to complete the remaining twenty-six roads that need to be paved. Commissioner Bridges 

advised a year and a half ago the County Manager and staff was asked to form a plan that would assist 

communities in the county who are in need of road paving assistance. A strategy was formed and the residents of 

Mountainside Drive are the first residents to be able to utilize the financing plan.  

ACTION:   Commissioner Hutchins made the motion, seconded by Commissioner Bridges, and 

unanimously adopted by the Board, to adopt the Mountainside Drive Road Paving Assessment Resolution and 

award the bid to B&N Grading, Inc.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

PLANNING DEPARTMENT: CASE 19-09; REQUEST TO REZONE PROPERTY FROM 

RESIDENTIAL (R) TO GENERAL BUSINESS CONDITIONAL DISTRICT (GB-CD) AT 735 WINN ROAD  

Vice-Chairman Whetstine called Senior Planner Chris Martin to the podium to present case 19-09; request to 

rezone property from Residential (R) to General Business – Conditional District (GB-CD) at 735 Winn Road. Jay 



 

 

and Deborah Carpenter own the property located at 735 Winn Road which is one acre and is located south of 

Mooresboro near the county line. The Carpenter’s have acquired the land and wish to construct a building to 

operate a sign business at this location. They have submitted an application and site plan showing how the property 

will be used. This area is comprised mostly of rural residential uses, with a home-based auto sales business along 

the same road. The surrounding zoning districts include Residential, with the auto sales parcel zoned Rural 

Agriculture Conditional District. The Land Use Plan designates this area as future Residential. 

Case 19-09 was presented to the Planning Board who voted 6-1 to recommend approving the rezoning 

request from Residential to General Business Conditional District with the following conditions: 

• No wall pack lighting allowed on the building or light spillage onto adjoining properties. 

• Appropriate NCDOT driveway permits obtained or a waiver issued by the NCDOT. 

• 4/12 pitch on the building’s roof. 

• No signage other than a non-lit sign on the door or window. 

• No outdoor storage of materials, except for vehicles used in the business, which can be stored behind the 

building. 

• The footprint of the building shall not exceed 1800 square feet. 

• No more than two bay doors on the front of the building. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Vice-Chairman Whetstine opened the Public Hearing at 6:48 pm for anyone wanting to speak for or against 

case 19-09; request to rezone property from Residential (R) to General Business – Conditional District (GB-CD) at 

735 Winn Road. (Legal Notice was published in the Shelby Star on Friday, August 23 and Friday, August 30, 

2019).  

Hearing no comments, Vice-Chairman Whetstine closed the Public Hearing at 6:49 pm.  

Vice-Chairman Whetstine opened the floor to the Board for questions and discussion. Commissioner Bridges 

stated he attended the Planning Board meeting and it was mentioned more trees needed to be planted for the 

property to be in compliance with the zoning conditions however, the neighbor next to 735 Winn Road has asked 

that no more trees be planted. He asked Mr. Martin if the Carpenter’s will be required to plant more landscaping. 

Mr. Martin stated the adopted county code does describe a required screening when a business district is adjoining 

a residential area. The existing vegetation can be used as the required screening and staff will work with both land 

owners to ensure they are both satisfied.     

ACTION:  Commissioner Bridges made the motion, seconded by Commissioner Hardin and unanimously 

approved by the Board to, approve the request to rezone property from Residential (R) to General Business – 

Conditional District (GB-CD) at 735 Winn Road as the proposed use was consistent with the area around it and 

would not negatively impact the surrounding community.  

REGULAR AGENDA  

FINAL RESOLUTION INSTALLMENT FINANCING AND BUILDING ACQUISITION  

Vice-Chairman Whetstine called County Manager Brian Epley to the podium to present the Final Resolution 

Installment Financing and Building Acquisition. In 2016 the county completed a facility master plan which 

identified the Cleveland County Courthouse as heavy compression area that needed to be addressed. The 



 

 

opportunity to acquire the Shelby Star building is an advantageous opportunity for the county to relieve some 

compression in the Courthouse. Mr. Epley reviewed the following PowerPoint with the Board.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ACTION:  Commissioner Hutchins made the motion, seconded by Commissioner Bridges and unanimously 

adopted by the Board to, approve the Final Resolution Installment Financing and Building Acquisition. (full 

copy of the Installment Financing Contract and Deed of Trust is filed in the Clerk’s office). 

COMMISSIONER REPORTS 

Commissioner Bridges – gave an update on the progress of the expansion at the Shelby Airport and the 

fencing project at the fairgrounds.  

Commissioner Hutchins – attended the North Carolina Association of County Commissioners annual 

conference with Commissioner Bridges. He spoke about several of the workshops they attended. Commissioner 

Hutchins attended several other community board meetings on which he serves.   



 

 

Commissioner Whetstine – spoke about the 2019 American Legion World Series and other events he 

attended in the county.  

ADJOURN 

There being no further business to come before the Board at this time, Commissioner Hutchins made a 

motion, seconded by Commissioner Bridges, and unanimously adopted by the Board, to adjourn the meeting. The 

next meeting of the Commission is scheduled for Tuesday, September 17, 2019 at 6:00 p.m. in the Commissioners 

Chambers located at 311 E. Marion St., Shelby.    

 

 

 

 

 

 

                                                                 

___________________________________________ 

                    Ronnie Whetstine, Vice-Chairman  

                          Cleveland County Board of Commissioners 
 
 

 
 

 

 

 

 

 

 

______________________________________ 

      Phyllis Nowlen, Clerk to the Board  

Cleveland County Board of Commissioners 



 

 

Cleveland County Board of Commissioners 

September 17, 2019 
 

The Cleveland County Board of Commissioners met in a regular session on this date, at the hour of 6:00 

p.m. in the Commission Chamber of the Cleveland County Administrative Offices.     

PRESENT:  Susan Allen, Chairman 

Ronnie Whetstine, Vice-Chair   

   Johnny Hutchins, Commissioner 

Doug Bridges, Commissioner 

Deb Hardin, Commissioner  

Brian Epley, County Manager  

Elliot Engstrom, Deputy County Attorney 

Phyllis Nowlen, Clerk to the Board 

Kerri Melton, Assistant County Manager 

Chris Green, Tax Administrator  

Lucas Jackson, Finance Director 

Allison Mauney, Human Resources Director 

Lorie Poston, E-911 Communications Director  

Marty Gold, Information Technology Director  

Katie Swanson, Social Services Director 

Daryl Sando, Electronic Maintenance Director  

Sandra Orvig, Shooting Range Director 

Clifton Philbeck, Board of Elections Director  

Jason Falls, LeGrand Center Director  

Scott Bowman, Maintenance Director 
 

 

CALL TO ORDER 
 

Chairman Allen called the meeting to order and Commissioner Whetstine provided the invocation and led 

the audience in the Pledge of Allegiance.  

AGENDA ADOPTION 

ACTION:  Commissioner Hardin made the motion, seconded by Commissioner Bridges and unanimously 

approved by the Board to, approve the agenda as presented.  

CITIZEN RECOGNITION 

No one registered to speak.  

CONSENT AGENDA 

APPROVAL OF MINUTES 
 

The Clerk to the Board included the Minutes from the July 2, 2019 and the August 6, 2019 regular meeting, 

in board members packets.   

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Bridges, and passed 

unanimously by the Board to, approve the minutes as written. 

 TAX COLLECTOR’S MONTHLY REPORT 

The Tax Collector provided Commissioners with the following detailed written report regarding taxes 

collected during August 2019.  

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

TAX ABATEMENTS AND SUPPLEMENTS 

 The Tax Assessor provided Commissioners with a detailed written report regarding tax abatements and 

supplements during August 2019.  The monthly grand total of tax abatements was listed as ($26,372.21) and 

monthly grand total for tax supplements was listed as $56,163.26.   

HEALTH DEPARTMENT: BUDGET AMENDMENT (BNA #010)  

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Bridges, and unanimously 

adopted by the Board to, approve the following budget amendment: 

Account Number   Project Code Department/Account Name                       Increase         Decrease 

012.545.4.350.93                     NFP/Grants         $11,095.00 

012.545.5.210.45                       NFP/Supplies        $3,395.00 

012.545.5.311.45        NFP/Educational-Certif-Training        $2,300.00 

012.545.5.370.45        NFP/Advertising        $2,000.00 

012.515.5.581.45        NFP/Awards-Appreciation        $3,400.00 

Explanation of Revisions: Budget allocation for $11,095 in funds received from the North Carolina Department of 

Health and Human Services, Women’s & Children’s health section which gave the Cleveland County Health 

Department more than the anticipated amount in the addendum.  

 

HEALTH DEPARTMENT: BUDGET AMENDMENT (BNA #011)  

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Bridges, and unanimously 

adopted by the Board to, approve the following budget amendment: 

Account Number   Project Code Department/Account Name                       Increase         Decrease 

012.533.4.310.85                  BCCCP/Federal Grants           $5,470.00 

012.533.5.490.00                    BCCCP/Professional Services      $5,470.00 

Explanation of Revisions: Budget allocation for $5,470 in funds awarded to the Cleveland County Health 

Department from the North Carolina Department of Health and Human Services for cancer screenings. 



 

 

SHERIFF’S DEPARTMENT: BUDGET AMENDMENT (BNA #012)  

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Bridges, and unanimously 

adopted by the Board to, approve the following budget amendment: 

Account Number   Project Code Department/Account Name                       Increase         Decrease 

010.441.4.810.39                  Sheriff’s Office/Donations-Explorer’s           $5,690.00 

010.441.5.790.39                    Sheriff’s Office/Donations-Explorer’s       $5,690.00 

Explanation of Revisions: Budget allocation for $5,690 in donations received for the Explorer’s Program for the 

purchase of uniforms, equipment, training, etc.  
 

LEGAL: BIRDSEYE ENERGY EASEMENT  

Warbler Holdings, LLC (“Warbler”) has offered to pay the County for an easement. The easement would be 

in favor of Duke Energy Carolinas, LLC (“Duke”) and would allow Duke to build a power line to Warbler’s future 

solar facility in Cleveland County. Pursuant to North Carolina General Statute § 153A-176 and North Carolina 

General Statute § 160A-273, the County has authority to grant easements over, through, under, or across any 

county property. Unlike with a sale of real property, there is no public notice requirement in order to grant an 

easement. Warbler recently received a permit from the Cleveland County Board of Adjustment to build a solar 

facility in Cleveland County. The County owns nearby property (Parcel # 58557), and Warbler has requested that 

the County grant an easement to Duke. The easement is designed to provide a path for an electrical line connected 

to an interconnection with Duke for the benefit of the Warbler solar facility. The easement is located near an 

economic development project on which the County has partnered with the City of Shelby. Staff for both the 

County and the City have reviewed the easement and do not see any risk that the easement could negatively impact 

the economic development project. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Bridges, and unanimously 

adopted by the Board to, approve the Birdseye Energy Easement.  

LEGAL: CANCELLATION OF JUDGEMENT   

The County has a judgment against Jimmy White in the matter of Cleveland County vs. Jimmy White, 14 

CVM 500. The judgment dates to May 13, 2014 and relates to unpaid animal control citations due to roaming 

cattle. Mr. White has offered to pay the County one thousand dollars in order to cancel the judgment and Legal 

staff recommends accepting the offer. 

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Bridges, and unanimously 

adopted by the Board to, authorize the Deputy County Attorney to cancel the County’s judgement in case 14 

CVM 500. 

COMMISSIONERS: SET PUBLIC HEARING FOR CLEVELAND COUNTY HEALTH 

DEPARTMENT ADVISORY BOARD (November 5, 2019)   

Request to set a public hearing on Tuesday, November 5, 2019 to consider the transition of the Cleveland 

County Board of Health to an advisory board.  

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Bridges, and unanimously 

adopted by the Board to, approve scheduling the public hearing as requested. 

 



 

 

HUMAN RESOURCES: APPENDIX E. PAY PLAN OF OFFICE OF CLEVELAND COUNTY 

SHERIFF’S POLICY  

The Cleveland County Detention Division would like to restructure the supervision within the Detention 

Division by adding a Detention Master Corporal position. This will allow non-sworn detention officers the 

opportunity to achieve advancement in the career of detention within the Cleveland County Sheriff’s Department. 

This position will be added to Appendix E. Pay Plan of Office of Cleveland County Sheriff Policy. To ensure 

consistency within the Cleveland County Sheriff’s Department, the Detention Division would like to include 

qualifying military service to Level 2 and Level 3 for Detention Officers and Detention Corporals.  

 

Master Corporal: Average Corporal Salary = $ 40,428.15 

    6% of $40,428.15 = $2,425 

    $2,425 x 4 (1 per shift) = $9,700 

  

Plus, potentially percent increases: 

Level 2 = 4% 

Level 3 = 2% 

 

Qualifying Military Service: Average Detention Officer Salary = $35,969.14  

     Level 2 = 4% 

     Level 3 = 2% 
 

ACTION:  Commissioner Hutchins made a motion, seconded by Commissioner Bridges, and unanimously 

adopted by the Board to, approve Appendix E. Pay Plan of Office of Cleveland County Sheriff’s Policy.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

REGULAR AGENDA  

RULES OF PROCEDURE 

Chairman Allen called Deputy County Attorney Elliot Engstrom to the podium to present the Rules of 

Procedure. North Carolina General Statute § 153A-41 authorizes the Board of Commissioners to adopt “its own 

rules of procedure.” Recently, the UNC School of Government published new recommended rules of procedure for 

local governments. Legal staff has reconciled these changes with the current rules of procedure for the Cleveland 

County’s Board of Commissioners. The result is a set of rules that largely maintains the current rules of procedure 

while incorporating modern best practices. The new proposed rules have been edited to ensure they do not 

unnecessarily change any of the Board’s current practices such as:  

• The proposed rules maintain the practice of the County manager presiding over organization meetings in a 

year where the outgoing chair has lost his or her seat on the Board. 

• The proposed rules maintain the practice of requiring a second on any motion. 

• The proposed rules maintain the current rule that where a board member has not been 

excused from voting on a matter, that member’s failure to vote is recorded as an affirmative. 
 

 



 

 

Mr. Engstrom reviewed the following the PowerPoint to the Board.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ACTION:  Commissioner Whetstine made the motion, seconded by Commissioner Hutchins and 

unanimously adopted by the Board to, approve the proposed rules of procedure as presented.  (Full copy of the 

Rules of Procedure is filed in the Clerk’s Office).  

REAL PROPERTY TRANSACTION PLATO LEED ROAD  

Chairman Allen recognized Greg Pering, County Engineer, to present the real property transaction for Plato 

Lee Road. Cleveland County owns parcel 58557 which is located between Washburn Switch Rd and Plato Lee 

Road.  It is 46.9 acres of wooded and grass lands with a stream splitting the property.  The suggested use of 

property is a shell building. The property is directly across from KSM Castings on Plato Lee and directly behind 

Clearwater Paper Site One. Cleveland County and the City of Shelby have partnered on several Shell Buildings 

such as:  



 

 

• City and County completed Shell Building I in 2011 

• Schletter purchased 2012 

• City and County completed Shell Building II in 2014 

• Ivar’s purchased 2015 

• City and County partner on Shell Building III plans in 2018 

• Greenheck Purchased in 2019  
 

Cleveland County and the City of Shelby have discussed a partnership for Shelby Building IV. Benefits of this 

property collaboration include: 

• New substation north of the property- minimal infrastructure improvements required 

• Future 74 bypass entrance on Washburn Switch 

• Phase I Environmental and Wetlands Delineation completed 

• Property suitable for multiple shell buildings 

  

As with the previous Shell Building partnerships, the City of Shelby will be the project manager.  To manage the 

project, the property must be deeded to the City of Shelby.  The City will purchase the property from Cleveland 

County for half of the purchase price of $133,500.  The following PowerPoint was presented to the Board.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 Chairman Allen opened the floor to the Board for questions and discussion. Commissioner Hutchins stated 

previous shell building agreements have resulted in good partnerships with the City of Shelby and this 

collaboration shouldn’t be any different. Chairman Allen explained, with the continued growth of economic 

development, many of the bid packages received are looking for established shell buildings and the county has 

been very successful with those types of buildings.  

ACTION:  Commissioner Hutchins made the motion, seconded by Commissioner Bridges and unanimously 

adopted by the Board to, approve the resolution authorizing the sale of Parcel 58557 to the City of Shelby for a 

purchase price of $133,500 and also authorizes the County Manager to develop an interlocal agreement for 

construction of Shell Building IV. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ANIMAL SERVICES ORDINANCE 

Chairman Allen called Deputy County Attorney Elliot Engstrom to the podium to present the Animal 

Services Ordinance. Should this ordinance be approved, Animal S will be moved from the Health D and will 

become a standalone department supervised by the County Manager’s office. The Cleveland County Code of 

Ordinances currently designates the Health Director as the supervisor of animal services. The animal services 

director position is being changed to a department head level position. Certain changes must be made to the code of 

ordinances to accommodate this change including:  

 



 

 

• Clarifying the difference between the animal services director and an animal control officer 

• Shifting supervision of animal services from the health director to the animal services director, who will be a 

department head supervised by the county manager 

• Creating an animal services advisory and appeals board to hear dangerous dog appeals and advise the Board 

of Commissioners on animal services issues 

• Clarifying that the health director still must fulfill his or her statutory duties regarding rabies prevention 
 

Mr. Engstrom reviewed the following PowerPoint to the Board.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Chairman Allen opened the floor to the Board for questions and discussion. Commissioner Whetstine 

commented on transitioning Animal Services to a stand alone departing stating it was a good move since that 

department has increasingly grown in size and services to the community.  

ACTION:  Commissioner Hardin made a motion, seconded by Commissioner Whetstine, and approved 

unanimously by the Board to, adopt the resolution creating the animal services advisory and appeals board and 

approve the Animal Ordinance changes. (copy of lease found in Minute Book _________ page ________.) 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

COMMISSIONER REPORTS 

Commissioner Hardin – went to the Isothermal Planning and Development Commission work session on 

economic development. She and other Commissioners also attended the Parade of Table fundraising event for the 

Council on Aging.  

Commissioner Bridges – advised September 17th is Constitution Day and reviewed the importance of this 

date.  

Commissioner Hutchins – attended the HAM Radio Fest last weekend that was held at the fairgrounds. He 

also attended several other board meetings on which he serves and gave an updated on the upcoming Veteran’s 

Day Parade and the Foothills Shooting Complex expansion project.   

Commissioner Whetstine – walked in the Walk for Life fundraising event for the pregnancy resources 

center. He also attended several other fundraising events that benefit the community.   

Chairman Allen – went to the American Red Cross building open house along with the other 

Commissioners.  

 

 

 

 

 



 

 

ADJOURN 

There being no further business to come before the Board at this time, Commissioner Bridges made a 

motion, seconded by Commissioner Hardin, and unanimously adopted by the Board, to adjourn the meeting. The 

next meeting of the Commission is scheduled for Tuesday, October 1, 2019 at 6:00 p.m. in the Commissioners 

Chambers located at 311 E. Marion St., Shelby.    

 

 

 

 

                                                                 

___________________________________________ 

                    Susan Allen, Chairman  

                          Cleveland County Board of Commissioners 
 
 

 

 

 

 
 

______________________________________ 

      Phyllis Nowlen, Clerk to the Board  

Cleveland County Board of Commissioners 
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COUNTY OF CLEVELAND 

STATE OF NORTH CAROLINA 

MEMORANDUM OF UNDERSTANDING 

This MEMORANDUM OF UNDERSTANDING is dated the ____ of September, 2019, and is entered 

into by and between CLEVELAND COUNTY, NORTH CAROLINA, a political subdivision of the State 

of North Carolina (the "County") and CLEVELAND COMMUNITY COLLEGE, a community college 

of the State of North Carolina (the "College"). 

WITNESSETH 

WHEREAS, the County and the College have agreed that the College will hold In-Service 

Training at the Foothills Public Shooting Complex Training Center (the “Training Center”) and 

use the Foothills Public Shooting Complex (the “Complex”) for firearms training; 

WHEREAS, these training may occur on days that the Complex is not open to the general public. 

NOW THEREFORE, the parties wish to set forth their agreements and understandings in this 

Memorandum of Understanding: 

1. RANGE FEES 

The County and the College have agreed to a fee of $25.00 (twenty-five dollars) to open 

the range per day, as needed.  

2. RANGE SAFETY OFFICER 

The Complex will provide a Range Safety Office for the scheduled time for the use of the 

Complex by the College.  An hourly rate will be assessed to the College for the Range Safety 

Officer.  The rate of fee for the Range Safety Officer will be no less than $14.39 per hour and no 

greater than $19.97 per hour. 

 

3. DUTIES OF RANGE SAFETY OFFICER 

The sole duty of the Range Safety Officer is to enforce the rules of the complex. The 
Range Safety Officer will not conduct business on behalf of the College, meaning that the 
Range Safety Officer will not be required to set up and tear down targets or offer 
assistance with the In-Service Training Class being conducted by the College. 



 

 

 
IN WITNESS WHEREOF, the parties hereto have caused this Memorandum of Understanding to 
be executed in their corporate names by their duly authorized officers, all as of the date first 
above written: 

 

 

        ___________________________________ 
Brian Epley, County Manager 

ATTEST 

 

_______________________________________ 
 

         
___________________________________ 
College 

 
ATTEST 

 

 

________________________________ 
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STAFF REPORT  

 
To:  Cleveland County Board of Commissioners  Date:  September 25, 2019 
 
From:  Chris Martin, Senior Planner     
 
Via:  Henry Earle, Planner 
 
Subject: Text Amendment Case 19-06: Garages and Carports 
 
Summary Statement:  The Planning Board has submitted recommended approval of 
amendment language for Section 12-138 of the Cleveland County Unified Development 
Ordinance (UDO).       
 
Review:  At the February 5, 2019 Commissioner meeting, the Board asked staff and the 
Planning Board to craft language that would create standards to allow detached garages and 
carports to be located within the front yard of a residence.  At their September 24, 2019 meeting 
the Planning Board voted to approve language to be sent to the Board for its consideration.  The 
crafted code allows for detached garages and carports to be placed within the front side of a 
primary residence under the following conditions:  

 The garage/carport may be no larger than 50% of the square footage of the principal 
building’s footprint. 

 100’ setback from the street right of way, and observation of all other principal building 
setbacks. 

 Only one (1) garage/carport allowed in the front side yard per parcel.  
 
Pros: 

 Will allow greater flexibility for location of garages/carports on residential lots 

 Gives standards for a common zoning request 
 
Cons: 

 Enforcement difficulties 

  
 
Recommendations: 

 Planning Board: The Planning Board voted to recommend approval of the amendment 
language.  



Proposed Text Amendment Allowing Detached Garages/Carports 

within the Front-Side Yard of Residential Lots 

Sec. 12-138. - Location of accessory buildings on residential lots.  

(a) On any residential lot, accessory buildings and structures shall not be located in any 

front yard required for principal buildings, shall not cover more than thirty (30) percent 

of any rear yard required for the principal building, and shall be at least twenty (20) 

feet from any building used for human habitation on adjoining lots. Exceptions to this 

rule include detached garages and carports, used for operable tagged cars, which 

are allowed within the front side yard of any principal dwelling, under the following 

conditions: 

1. Garages and/or carports may be no larger than 50% of the square footage of 

the principal building’s footprint. 

2. The garage or carport shall observe a minimum setback of one hundred (100) 

feet from the street right-of-way and shall observe all other principal dwelling 

setbacks, as stated in 12-173. 

3. Only one (1) garage or carport may be placed in the front side yard per parcel.   

(b) Accessory buildings designed or used for human habitation as may be permitted by 

this chapter shall be located no closer to the principal building than thirty (30) feet and 

shall meet the side yard requirements for the district in which located.  

(c) A double garage, one-half (½) of which would be located on each of two (2) lots, shall 

be permitted in any residential district, provided a written request signed by both 

parties is submitted with the building permit application.  

(d) On any lot or tract in the RA district, accessory buildings and structures shall be at 

least twenty (20) feet from any building used for human habitation on adjoining lots.  

(e) Outdoor swimming pools shall be protected by a fence or equal enclosure, a minimum 

of four (4) feet in height, equipped with a self-locking and positive self-latching gate 

provided with hardware for permanent locking. This enclosure is intended to protect 

against potential drowning by restricting access to swimming pools.  

(f) See also section 12-174, accessory building setback requirements.  

 

 

 

 

 

 



Sec. 12-174. - Accessory building setback requirements.  

Accessory buildings in the R, RM, and RR districts shall meet a setback requirement of 
at least five (5) feet. Accessory buildings located in the RA district shall meet a 
setback requirement of at least ten (10) feet. These structures shall not be located in 
any front or side yard, except in compliance with section 12-138(a), and shall not 
cover more than thirty (30) percent of the rear yard.  

See also section 12-138, location of accessory buildings on residential lots.  

Sec. 12-21. - Definitions of basic terms.  

 Carport: a shelter for a motor vehicle, or motor vehicles, consisting of a roof 

supported on posts. 

 Front Side Yard:  The area of a lot located between the front plane of a primary 

structure and the road right of way, while also being between either side plane of 

the primary structure and the corresponding side property line.  See illustration in 

section 12-138. 

 Garage:  a building, with a large door opening to the outside, used for parking 
and/or storing motor vehicles. 
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STAFF REPORT 

 
 
To:  Cleveland County Board of Commissioners  Date:  September 26, 2019 
 
From:  Elliot Engstrom, Deputy County Attorney 
 
Subject: Signatory Authorization Resolution 
 
Summary Statement: 
 
Proposed resolution delegates authority to Commissioner Johnny Hutchins to sign 
intergovernmental agreement with Catawba Indian Nation on behalf of Cleveland County. 
  
Review:    
 
The County has agreed in principal on an intergovernmental agreement with the Catawba Indian 
Nation. This agreement deals with the provision of County services to the Nation’s proposed 
entertainment complex. It deals with issues such as public health, public safety, land use, and other 
matters. 
 
State statutes authorize the Board of Commissioners to delegate the power to execute this 
agreement to a board member. The attached resolution authorizes Commissioner Hutchins to sign 
this document at the appropriate time. 
 
Attachment: 
 

• Proposed resolution, including intergovernmental agreement. 
 
Action Requested  
 

• Pass the proposed resolution. 
 

### 



 
Resolution Authorizing Board Member to Execute 

Intergovernmental Agreement with Catawba Indian Nation 
on Behalf of Cleveland County 

 
WHEREAS, N.C.G.S. § 153A-11 authorizes the County to enter into contracts; and 
 
WHEREAS, N.C.G.S. § 153A-12 authorizes the Board of Commissioners to exercise 

the powers and functions of the County, including the power to enter into contracts; 
 
WHEREAS, N.C.G.S. § 153A-12 further authorizes the Board of Commissioners to pass 

resolutions as to how its powers and functions are to be exercised, including the 
delegation of such powers and functions; 

 
WHEREAS, the Catawba Indian Nation (the “Nation”) is seeking to develop an 

entertainment complex (the “Project”) on lands located in Cleveland County; 
 
WHEREAS, the County and the Nation have a mutual interest in promoting cooperation 

between the County and the Nation that will provide for the general welfare of all people 
in the County and within the proposed Project site with respect to issues including public 
finance, health and safety, and land use and development; 

 
WHEREAS, the Parties have worked together to develop an intergovernmental 

agreement (the “Agreement”) intended to facilitate such cooperation, an unexecuted draft 
copy of which is attached to this Resolution as “Exhibit A.” 

 
THEREFORE, THE CLEVELAND COUNTY BOARD OF COMMISSIONERS RESOLVES THAT: 
 
1. Cleveland County Commissioner Johnny Hutchins is hereby authorized to 

execute the Agreement on behalf of the County at a time following the date of this 
Resolution. 

 
2.  Upon the execution of the Agreement by Commissioner Hutchins and the Nation, 

Commissioner Hutchins shall transmit the fully executed Agreement to the Clerk to the 
Board of Commissioners. 

 
3. Within thirty (30) days after her receipt of the fully executed copy of the 

Agreement, the Clerk to the Board of Commissioners shall cause the fully executed copy 
to appear in the minutes of a meeting of the Board of Commissioners. 

 
Adopted this the 1st day of October, 2019. 
      
 
     By: ________________________ 
      Susan K. Allen, Chairman 
      Cleveland County Board of Commissioners 



 
ATTEST: 
 
_________________________ 
Phyllis Nowlen, Clerk 
Cleveland County Board of Commissioners 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 
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INTERGOVERNMENTAL AGREEMENT  

BY AND BETWEEN  

CLEVELAND COUNTY, NORTH CAROLINA  

AND THE 

CATAWBA INDIAN NATION 

 

This Intergovernmental Agreement (the "Agreement") is made on this the _____ day of 

_________, 2019 (the "Effective Date"), by and between Cleveland County, North Carolina, a 

political subdivision of the State of North Carolina (the "County"), and the Catawba Indian 

Nation, a federally recognized Indian Tribe headquartered in Rock Hill, York County, South 

Carolina (the "Nation") (each a "Party" or collectively the "Parties"). 

WITNESSETH: 

 WHEREAS, the Nation, as an exercise of its sovereign authority, is seeking to acquire into 

trust status certain lands within its aboriginal territory that lie within the boundaries of the County;  

WHEREAS, the Nation desires to develop an entertainment complex (the "Project"), on 

said lands consisting of approximately sixteen (16) acres located in the County (the "Property"), 

and more specifically located at Exit No. 5, United States Interstate 85 South, off of N.C. State 

Road No. 2283 (known locally as Dixon School Road);  

WHEREAS, while the current plans for the Project are fluid and uncertain, the Parties 

nonetheless wish to delineate in this Agreement the terms and conditions pertaining to the 

development, construction, management, and operation of the Project;  

WHEREAS, if the Nation is legally authorized to develop its Project on the Property, the 

Parties wish to set forth their understanding concerning the relationship between the Parties as to 

the development and operation of the Project and the Property;  

WHEREAS, the County and the Nation have a mutual interest in promoting cooperation 

between the County and the Nation that will provide for the general welfare of all people in the 

County and within the Property with respect to issues including public finance, health and safety, 

and land use and development;  
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WHEREAS, the County and the Nation respect each other's governmental responsibilities 

and priorities for serving the people living within the County and the people visiting or working 

within the Property;  

WHEREAS, the County and the Nation wish to enter into this Agreement, which respects 

the jurisdiction of both Parties, to ensure orderly and efficient delivery of services and to provide 

similar governing standards between the two jurisdictions;  

WHEREAS, the Nation, in entering into this Agreement, is not limiting its sovereign 

powers but rather using them to advance the well-being of the Catawba people and surrounding 

communities; and 

WHEREAS, the County and the Nation are entering into this Agreement in reliance on 

the commitments made herein. 

NOW, THEREFORE, in consideration of the foregoing, the covenants and agreements 

contained herein, and for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the County and the Nation agree as follows: 

Section 1. Property Subject to this Agreement. This Agreement concerns the Nation's 

development and operation of the Project and use of the Property in the County. A map and legal 

description of the Property is attached hereto and incorporated herein as Exhibit "A".  

Section 2. Definitions. 

The following terms shall have the following meanings for purposes of this Agreement:  

 "Accommodation" means a hotel room, a motel room, a residence, a cottage, or a lodging 

facility of any kind that is designed and used for occupancy by an individual. 

"County" means Cleveland County, North Carolina, duly organized under the laws of the 

State of North Carolina. 

"Gaming Activities" or "Gaming" means (1) the conduct of Class II or Class III gaming as 

defined in the Indian Gaming Regulatory Act, 25 U.S.C. § 2701 et. seq.; (2) the conduct of gaming 

that would otherwise meet the Class II and Class III definitions in the Indian Gaming Regulatory 

Act even if that act was not applicable; or (3) the conduct of gaming as defined under the relevant 

authorizing statutes, regulations, and/or judicial opinions. "Gaming Activities" shall be deemed to 

have commenced as of the date on which gaming operations are first made available to the public. 

Provided, that the Nation shall provide the County with written notice of the commencement of 

Gaming Activities on the Property within ten (10) days of such commencement. 
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"Imminent or Immediate Threat" means a situation that is likely to cause an immediate 

threat to human life, an immediate threat of serious physical injury, an immediate threat of serious 

adverse health effects, or a serious risk of irreparable damage to the environment if no immediate 

action is taken. 

"Nation" means the Catawba Indian Nation, a federally recognized tribe, duly organized 

under its Constitution. 

 "Project" means that entertainment, lodging, and/or gaming complex and all associated 

improvements, buildings, facilities, roads, structures, and fixtures of any kind that are now or may 

after the Effective Date be built, erected, placed, installed, or otherwise situated on or in the 

Property.  

"Property" means that real estate within the County that is described in that survey map a 

complete and accurate copy of which is attached hereto as Exhibit "A", and all improvements 

located thereon. 

"Public Health and Safety" means matters related to environmental conditions, 

occupational conditions, water quality, wastewater disposal, solid waste disposal, and food and 

beverage services.  

"State" means the State of North Carolina. 

"Sheriff" means the Cleveland County Sheriff's Office. 

"Tribe" or "tribal" refers to the Nation or an aspect of the Nation, as the case may be.  

Section 3. County Fees and Service Payments; Sales Taxes. The Parties recognize and 

agree that the Nation will require a number of services from the County, including, but not limited 

to, law enforcement services, fire protection services, and public health and safety services. The 

Parties further recognize that operation of the Project on the Property will result in a number of 

impacts to the County services and an increased financial burden to the County. The Parties 

recognize and agree that, although the Nation, and its Project and Property are not subject to 

County taxation, it is in the interest of both Parties to insure a sufficient revenue stream to the 

County to enable the County to provide such services and to be able to meet the increased burdens 

resulting from the Nation's operation of the Project. It is the intent of the County and the Nation 

that, to the fullest extent possible, the Nation will bear the same financial burdens as would any 

other non-Indian business in the County, subject to the conditions and limitations set forth herein. 

Therefore, notwithstanding that the Nation does not owe any taxes to the County, the Nation agrees 
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to pay the County the following PILOT Payments (as defined in Section "3(A)" below), fees, 

service payments, and Sales Taxes: 

A. Real and Personal Property. Upon completion of the Project, the Nation agrees 

to make annual payments to the County in lieu of real and personal property taxes assessable with 

respect to the Property ("PILOT Payments"). Provided, that the Project shall be deemed to have 

been completed upon the opening of a temporary or permanent entertainment and/or gaming 

facility to the public ("Project Completion") and that the Nation, within fifteen (15) days of the 

occurrence of such completion, shall provide the County Manager with written notice of 

completion of the Project.  Each PILOT Payment shall be equal to the real and personal property 

tax assessments that could be lawfully imposed in accordance with the methodology that the 

County would lawfully employ if the Property were subject to County real and personal property 

taxes.  Each PILOT Payment shall be calculated by the County Tax Assessor in the same manner 

as is used for such calculations for similar commercial real and personal property located within 

the County, and shall be comprised of an annual assessment multiplied by a rate as from year-to-

year lawfully established by the County. The County, by July 15 of each calendar year, shall 

provide the Nation with written notice of the amount of each PILOT Payment due with respect to 

that year (and of the methodology whereby the amount due has been calculated), which amount 

shall be due and payable by no later than January 15 of the following year. (If any such PILOT 

Payment has not been paid in full by such date, then simple interest on the unpaid balance thereof 

shall accrue from such date until paid at the annual rate of four percent (4.0%).) The County agrees 

to receive each PILOT Payment and agrees that PILOT Payments made shall be deemed to 

compensate the County for the tax liability that would otherwise apply if the Property was subject 

to taxation. Provided, however, if the foregoing method of determining the amount of the PILOT 

Payments is deemed unlawful by the United States government, then the Parties shall promptly 

meet and confer in good faith for the purpose of agreeing to an alternative method for determining 

the amount of the PILOT Payments that is consistent with all applicable law and that results in 

payment to the County that is substantially similar to the amount of the foregoing PILOT 

Payments. 

1. Annual PILOT Payments. For the purpose of calculating each PILOT 

Payment, the Nation agrees to permit the County Tax Assessor, or his/her designee, access to the 

Property as required to assess the value of the Property.  However, access to the Property shall not 
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exceed the minimal level of access required to complete the assessment of all other real and 

personal property within the County. The County agrees that the real and personal property 

assessments of the Property shall be made in a manner consistent with the County's real and 

personal property assessment procedures applicable to other property owners located in the 

County. 

2. Rate. 

The methods of determining the tax rate(s) and calculating the amount of each 

PILOT Payment shall be the same as the methods used to determine the tax rate(s) 

and calculating the amount of all taxes due for all other property in the County. 

3. Disputes. 

Any dispute arising under this Section 3 is subject to the dispute resolution 

procedures set forth in Section 11 and the limited sovereign immunity waiver set 

forth in Section 11(G).  Provided, however, that, for any dispute over the  County's 

calculation of the amount of any PILOT Payment in which the Nation claims that 

the amount of any PILOT Payment should be other than the amount that has been 

calculated by the County Tax Assessor and billed by the County, the Parties agree 

as follows : 

a. The Nation may contest the annual assessment before the County 

Board of Equalization and Review and, if unresolved to the satisfaction of 

the Nation, the Nation may then appeal the Board of Equalization and 

Review's determination to the State Property Tax Commission, and may 

seek judicial review of the determination of the State Property Tax 

Commission in the North Carolina Court of Appeals or as otherwise 

provided by law. 

b. Pending the final outcome of any appeal and/or the exhaustion of all 

rights to appeal, as the case may be, the Nation shall timely remit the PILOT 

Payment(s) in dispute to the County indicating its disagreement with such 

Payment(s).  If the final determination on the contested PILOT payment(s) 

is that the Nation owes less than the contested PILOT Payment(s) that the 

Nation has made to the County, then the County shall, within thirty (30) 
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days of the exhaustion of all rights of appeal to any court/forum of 

competent jurisdiction, remit the difference to the Nation. 

B.  Local Infrastructure Fee. The Nation shall remit to the County a local 

infrastructure fee in the amount of six percent (6%) of the gross receipts derived from the rental of 

Accommodations located on or in the Property, which shall include the rental cost of reserving 

each Accommodation, as well as all fees and charges of any kind that are charged by or on behalf 

of the Nation with respect to such reservations, including any Complimentary Accommodation 

Gross Receipt, but not including tribal taxes ("Local Infrastructure Fee").  Each complimentary, 

no charge Accommodation shall be deemed to generate a maximum gross receipt of one hundred 

dollars ($100.00) per day ("Complimentary Accommodation Gross Receipt").  The maximum 

Complimentary Accommodation Gross Receipt, as of the first and every subsequent anniversary 

of the Effective Date of this Agreement, shall be adjusted by a percentage equal to the percentage 

by which the "Consumer Price Index for All Urban Consumers" for "All Items" (the "CPI") 

published during the month immediately preceding each such anniversary by the Bureau of Labor 

Statistics of the U.S. Department of Labor has increased or decreased as compared to the CPI that 

was published during the month immediately preceding such anniversary of the prior year. (The 

purpose of such periodic adjustment in the maximum Complimentary Accommodation Gross 

Receipt is to ensure that such Receipts match the pace of inflation/deflation as measured by 

increases/decreases in the CPI.)   

The Nation shall remit said Local Infrastructure Fee to the County in the same manner and 

at the same time(s) as provided by law for the remission of occupancy taxes to the County by 

hotels generally. The Nation may also impose a separate occupancy tax for hotel stays in addition 

to this Local Infrastructure Fee. Provided, that the Nation, by March 1 of each year if so requested 

by the County, shall provide the County with complete and authentic copies of documents 

indicating the gross receipts derived from the rental of Accommodations located on the Property 

during the preceding calendar year so that the County may assess the Nation's compliance with 

this Section 3(B).  

C. Development Fee.  In lieu of ordinary development fees, the Nation shall pay 

permitting and inspection fees and other administrative fees related to the development and 

construction of the Project (the "Development Fee"). Upon submission to the County of detailed 

building design, architectural plans, and engineering plans, the Development Fee shall be 
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calculated in accordance with the County's Unified Development Ordinance, as amended.  A 

minimum payment of One Hundred and Fifty Thousand Dollars ($150,000.00) toward such 

Development Fee shall be paid upon submission of the building design, architectural plans, and 

engineering plans. The balance of the Development Fee, if any, shall be paid within thirty (30) 

days of Project Completion. The Development Fee is intended to support the costs of 

administration, plan reviews, and inspections for, among other aspects of building construction 

and operation, buildings, food and beverage facilities, and water systems, including drinking water, 

waste water, and pool facilities.  

D. Sales Taxes.  The Nation shall collect and remit to the County a sales tax in the 

amount of two percent (2%) of the gross receipts derived from the sale of food and beverages, 

retail sales, entertainment activities (including but not limited to "cover" and/or admission 

charges), and other miscellaneous sales of goods and services on the Property (collectively, the 

"Sales Taxes").  Payment of such Sales Taxes to the County shall be the responsibility of the Nation 

regardless of whether such Sales Taxes have been collected from customers who make purchases 

at or in the Project or on or in the Property. Such Sales Taxes, however, shall not apply to the sale 

of Native arts, crafts, goods, and other materials sold in the Nation's specially run Native gift shop 

on the Property. The Sales Taxes due hereunder shall be arrived at through the same methodology 

as if the Nation and transactions occurring on the Property were subject to State and County sales 

taxes, and shall be due and payable as of the twenty-first (21st) day of each month with respect to 

Sales Taxes that were collected by the Nation during the preceding month. Provided, that the 

Nation, on or about March 1 of each year, shall provide the County with complete and authentic 

copies of the necessary records to support the calculation of the gross receipts of the Nation that 

are derived from Sales Taxes generated on the Property during the preceding calendar year so that 

the County may assess the Nation's compliance with this Section 3(D).  

E. Tax Parity.  The Nation agrees that it is not seeking to secure a tax advantage for 

itself or other entities operating on the Property. Accordingly, the Nation agrees that it shall not 

permit untaxed sales of any tobacco products, motor fuel, alternative fuel, or alcoholic beverages 

on the Property. The Nation agrees that the fees assessed and the tax rates on the foregoing shall 

be no less than those fees and rates that are assessed by any lawful authority, whether by federal, 

state, tribal, or local government, and otherwise paid by any non-tribal entities or purchasers within 

the County. If the Nation does not charge or collect such taxes and fees that would otherwise be 
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levied with respect to tobacco products, motor fuel, alternative fuel or alcoholic beverages, then 

payment of such taxes to the County shall be the responsibility of the Nation, which shall remit an 

amount equal to such taxes to the appropriate taxing authority, including the County to the extent 

provided herein.  

F. Equal Protection.  The Nation and the County agree that, for purposes of collecting 

the PILOT payment(s), Local Infrastructure Fee, and Sales Taxes (collectively, the "Fees"), that 

the Property and all transactions occurring on the Property shall be deemed to be transactions not 

involving an Indian tribe and shall be deemed to occur on real and personal property that is subject 

to the County's taxation jurisdiction (regardless of whether such property is held in trust or 

restricted fee status), subject to the exceptions and limitations set forth herein. The Nation agrees 

that it shall not contest this characterization in any writing or proceeding for collection of these 

Fees.  Accordingly, should the County, in good faith, amend the rates and methodology for 

assessment and calculation of any of the Fees with respect to businesses within the County, then 

such rates and methodology for assessment and calculation shall be applied to the Property and all 

transactions occurring on the Property; however, any such rates and fees shall not exceed the rates 

and fees applied generally to businesses in the county. 

Section 4. Public Health and Safety. The Nation's operation of the Project on the Property 

will be subject to the same workplace, public health, safety and fair employment rules as required 

under North Carolina law. To this end, the Nation agrees to the following: 

A. Before opening to the public any business operations on the Property, the Nation 

shall adopt, by resolution, and comply with standards that are no less stringent than North Carolina 

and related federal work place, labor, and occupational safety and health (commonly known as 

"OSHA") standards.  The Nation shall provide the County with a meaningful opportunity to review 

and comment on any such proposed standards before they have been adopted by the Nation.  

B.  The Nation agrees to adopt and comply with the following health and safety 

standards of the kind that would apply were the Property and Project owned and operated by a 

non-tribal commercial enterprise: 

1. Public health standards for food and beverage handling that are consistent 

with standards prescribed by North Carolina statutes, regulations, and related administrative 

guidance. 
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2. Water-quality and safe drinking water standards applicable in North 

Carolina by operation of State or federal law. 

3. Building standards that are no less stringent than applicable building codes, 

fire codes, plumbing, electrical and related codes applicable in the County 

by either North Carolina law or County ordinance, as would apply to the 

construction of any similar buildings or facilities elsewhere in Cleveland 

County. 

4. County ordinance and North Carolina laws dealing with fire safety 

pertaining to the operation, inspection, and maintenance of the Project. 

C. The Nation will allow inspections of the Project by County inspectors, during the 

Project's hours of operation upon at least twenty-four (24) hours' advance written notice to the 

Nation by the County Manager or his/her designee(s) to assess compliance with the standards 

established by this Agreement. Provision of such notice shall be sent via e-mail to the Nation's 

primary point of contact on the Project and by overnight courier mail to the address of the Nation 

identified in Section 13. Nothing herein shall be construed as a submission of the Nation to the 

jurisdiction of such County inspectors; however, any violation of the standards may be treated as 

a violation of this Agreement.   

D. The Parties shall consult and cooperate with one another regarding public health 

and safety issues of mutual concern. The Parties shall each identify a representative to serve as its 

respective point of contact for coordinating the handling of events that pose a threat to public health 

or safety. The Parties' responsibilities under this subsection shall include, at a minimum, timely 

notification to the other Party's point of contact of any perceived public health or safety concerns, 

the mutual exchange of ideas on how to respond to the concern(s), timely updates on any action 

being taken to address the concern(s) by a Party, and a written report summarizing with reasonable 

detail how the situation was ultimately addressed and what steps, if any, may be necessary or 

recommended to mitigate or prevent the re-occurrence of the public health or safety concern in the 

future.  The Parties agree that this coordination function is an integral step in mitigating threats to 

public health and safety that may obviate the need for arbitration. The Parties also agree that such 

compliance with this subsection is a condition precedent to the expedited arbitration procedure for 

threats to public health and safety set forth in Section 11.D. of this Agreement in the event that 

arbitration is deemed necessary. 
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E. If at any time the County has grounds to determine that a public health nuisance 

exists, the County shall notify the Nation's representative, and if not resolved within five (5) days 

of provision of such notice, or such additional period as agreed upon by the Parties, then the County 

may invoke the expedited arbitration procedure under Section 11.D. of this Agreement. 

F. Should there be an immediate and imminent threat to public health or safety, as 

determined by an appropriately designated State public health agency or official or the County 

Manager, then the County may, upon notifying the Nation's representative, conduct an emergency 

visit to the Property and take whatever action is necessary, consistent with North Carolina law that 

would apply were the Property and Project owned and operated by a non-tribal commercial 

enterprise, including but not limited to seeking immediate injunctive relief in the North Carolina 

General Court of Justice, to mitigate the immediate and imminent threat. Immediately following 

the emergency visit, the County shall provide a written explanation to the Nation of the basis for 

the emergency visit, the actions taken, and identify any additional actions that may be necessary 

and/or recommended in follow-up to the emergency visit and which must be carried out, if at all, 

in close coordination and with the approval of the Nation, which may be withheld only on an 

objectively-reasonable basis. 

G. Upon completion of the final building design and development plans for the Project, 

as approved by the Nation, and before the commencement of any construction activity, the Parties 

agree to meet and confer for the purpose of negotiating and entering into a separate memorandum 

of agreement to set forth in greater detail how the Parties will coordinate on the public health safety 

concerns addressed in this Section 4. 

Section 5. Public Safety. 

A. Emergency Medical Services. The Nation acknowledges the importance of having 

adequate emergency medical services for any persons on the Property. The County, through its 

Emergency Medical Services Department and volunteer rescue squads, provides emergency 

medical services to the entire County. The County shall provide emergency medical services to 

the Property and the Project as requested. The Nation shall reimburse the County for the reasonable 

charges incurred in providing emergency medical services to or on the Property and/or the Project 

on the same terms and conditions as those that would be charged and could be enforced by the 

County were the Property and Project owned and operated by a non-tribal commercial enterprise. 
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B. Law Enforcement.  The Parties recognize the Nation has responsibility for 

maintaining order and security on the Property. The Parties recognize the increase in traffic and 

attendance connected with the Project will create added burdens on the Sheriff in terms of 

patrolling and responding to calls for assistance. Because some of that activity will take place on 

the Property, it is expected that cross training in the mutual roles and respective authorities of both 

the Nation (and any Nation-owned entities) and the Sheriff will be necessary. To the greatest extent 

possible, the County Sheriff's Office will seek to hire a qualified member of the Nation as a civilian 

employee to facilitate communication between the Parties. The Nation agrees to reimburse the 

County for the reasonable added costs to its law enforcement resources for the Project and the 

Property to the same extent as would reasonably be expected were the Project and Property owned 

and operated by a non-tribal commercial enterprise. Additional reasonable costs for training for 

the Sheriff to provide law enforcement to the Project will be borne by the Nation.  

C. Fire Services. The Nation acknowledges the importance of having adequate fire 

services for any persons on the Property. The County, through its County Emergency Management 

Department and County Volunteer Fire District, provides fire services to the entire County. The 

Parties agree that the County will provide fire services to the Property as and when requested.  The 

Nation shall reimburse the County for the reasonable charges incurred in the provision of fire-

protection services to the Property and/or the Project on the same terms and conditions as those 

that would be charged and could be enforced by the County were the Property and Project owned 

and operated by a non-tribal commercial enterprise. 

D. Upon completion of the final building design and development plans for the Project, 

as approved by the Nation, and prior to the commencement of any construction activity,  the Parties 

agree to enter into a separate memorandum of agreement, or alternatively to renegotiate this 

Section 5 pursuant to Section 15.I.3, to address specific services, standards, support, mitigation, 

coordination, reporting, and funding requirements for emergency services, law enforcement 

services, fire services, and fire safety.  Failure to enter into a separate memorandum of agreement 

or to renegotiate this Section 5 in good faith and to the mutual agreement of the Parties shall be 

grounds for default under this Agreement, and subject to the dispute resolution provisions set forth 

in Section 11.  

Section 6. Civil and Criminal Jurisdiction. The County, notwithstanding this Agreement, 

shall retain the right to invoke and seek enforcement of all civil and criminal laws with respect to 
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any person, not a member of the Nation, in a manner consistent with applicable federal and State 

law as of the Effective Date, and as from time to time may be amended, except to the extent 

explicitly provided otherwise by this Agreement. The County shall promptly notify the Nation of 

any suspected, alleged, or confirmed violation(s) of civil and/or criminal laws carried out by a 

tribal member.  This provision shall not be construed so as to create criminal or civil jurisdiction 

over any person except as it presently exists under federal and State law.  As a sovereign Indian 

tribe exercising inherent powers of self-governance, the Nation shall exercise exclusively 

jurisdiction over its tribal members, subject to applicable federal law.  Notwithstanding the 

foregoing, if the Nation so designates, the County may exercise civil and criminal jurisdiction over 

members of the Nation, to the extent permitted by applicable federal law. Provided, 

notwithstanding this Section 6, that law enforcement officers employed by the Nation, the County 

or the Cleveland County Sheriff are authorized to arrest and detain, on an emergent basis, any 

person, citizen or non-citizen of the Nation, in accordance with the U.S. Constitution and all other 

applicable law that apply to arrest and detainment of persons without first having to obtain the 

consent of the other Party or determine which Party has jurisdiction to arrest and detain in 

accordance with this Agreement, to the extent permitted by applicable federal law.    

In order to administer and enforce State laws as set forth above, the County may investigate 

the activities of non-tribal employees, vendors, or guests who may be in violation of State criminal 

or civil laws, and the County shall report suspected violations of State laws to the appropriate State 

prosecution authorities and the Nation. Pursuant to such investigation, the County may seek 

subpoenas, in accordance with State law, to compel production of any books, papers, 

correspondence, memoranda, agreements, or other documents or records that are relevant or 

material to the investigation. 

The County shall have jurisdiction to commence prosecutions of non-tribal members for 

violation of any applicable State civil or criminal law or regulatory requirement to the extent 

authorized under applicable law. 

Section 7. Public Utilities. The Nation shall obtain utility services, including but not 

limited to electric services, water, wastewater, and solid waste disposal, consistent with State law 

and in accordance with County ordinances and/or franchise agreements. 

Section 8. Compulsive Behavior. Within ninety (90) days of commencement of Gaming 

Activities on the Property, the Nation shall make a one-time payment to the Carolina Community 
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Health Partnership ("CCHP") or the County Health Department in the amount of fifty thousand 

dollars ($50,000.00) for the treatment of compulsive behavior, including problem gambling or 

alcoholism. Thereafter, the Nation will make annual contributions to the CCHP or the County in 

the amount of twenty thousand dollars ($20,000.00) for the same purpose, which shall be due and 

payable as of each anniversary of the Effective Date that occurs after the commencement of 

Gaming Activities on the Property. Provided, that the annual contributions to CCHP or the County 

prescribed by this Section 8 shall increase after the first annual contribution, on a year-over-year 

basis, at the annual rate of two percent (2%). 

Section 9. Prohibited Activities. The Nation shall use its best efforts to prohibit and 

prevent the occurrence of the following activities on the Property and shall adopt an ordinance, 

ordinances, and/or regulations prohibiting them and providing for their enforcement: 

A. Persons under the age of twenty-one (21) years shall not be allowed to gamble or 

remain in any room or area in which Gaming Activities are being conducted. Individuals under the 

age of twenty-one (21) years may pass through gaming rooms or areas only if they are in route to 

a non-gaming room or area of the Property. 

B. Persons under the age of twenty-one (21) years shall not be allowed to purchase, 

consume, or otherwise possess alcoholic beverages. All alcoholic beverage service shall be in 

accordance with State law, and subject to the Nation's liquor control laws, as may be enacted in 

the future and amended from time to time; provided that the Nation's Liquor Ordinance has been 

duly approved by the Secretary of the Interior; and provided further that the Nation will not offer 

alcoholic beverages at no charge or as a complimentary service to its patrons unless other similarly 

situated business establishments in the State are legally authorized to offer alcoholic beverages at 

no charge or as a complimentary service to their patrons. 

Section 10. County Support for Project. In consideration of  the obligations undertaken 

by the Nation herein, and specifically of provision to the County of the "General Council 

Resolution" prescribed by Section 15(C) below, the County shall provide written correspondence 

in support of the Project to the United States Department of the Interior, Bureau of Indian Affairs 

("BIA"), the State of North Carolina and any other governmental agencies or officials whose 

approval or cooperation must be obtained, as reasonably requested by the Nation, and the County 

shall promptly respond to any inquiries from these and other such governmental agencies related 

to the Project and Property. Provided, however, that the County may withdraw such "support" for 



  

14 of 29 
    _______                                                                                                                    _______ 
        CC                                                                                                                            CIN 

the Project if the Secretary of the United States Department of the Interior disapproves of this 

Agreement or determines that it is unacceptable or unenforceable; but, in the event of such 

disapproval or determination, the Parties shall promptly meet and confer in good faith for the 

purpose of agreeing to an amendment of this Agreement that renders it valid and enforceable in 

accordance with all applicable law. 

Section 11. Dispute Resolution. All disputes arising under this Agreement, except as 

prescribed by Section 3(A)(3) and Section 4.F. above, shall be resolved solely in accordance with 

this Section 11, and subject to the following: 

A. Meet and Confer; Non-Binding Mediation. If  the County or the Nation believes 

that the other Party has committed a possible violation of this Agreement, then it may request in 

writing of the other Party that the Parties meet and confer in good faith for the purpose of 

attempting to reach a mutually satisfactory resolution of the possible violation  within fifteen (15) 

days of the date of service of said request; provided that if the complaining Party believes that the 

possible violation creates a threat to public health or safety, then the complaining Party may 

proceed directly to arbitration as provided in Section 11.D.  Provided, if one Party believes that 

the other Party has breached this Agreement, that the former may also ask the latter to engage in 

non-binding mediation in good faith in accordance with the Rules Implementing Statewide 

Mediated Settlement Conferences in Superior Court Civil Actions, the reasonable costs of which 

shall be borne equally by the Parties. The Party asked to engage in such mediation will do so in 

good faith in accordance with such Rules.  

B. Notice of Disagreement. Within thirty (30) days of holding the conference 

prescribed by Section 11.A., subject to any agreed extension of that deadline to accommodate the 

completion of non-binding mediation in accordance with Section 11.A., if the complaining Party 

is not satisfied with the result of the conference, then the complaining Party shall provide written 

notice to the other Party identifying and describing any alleged violation of the Agreement 

("Notice of Disagreement"), with reasonable particularity, and proposing the action(s) that it 

believes are required to remedy the alleged violation. 

C. Response to Notice of Disagreement. Within fifteen (15) days of service of a 

Notice of Disagreement, the recipient Party shall provide a written response denying or admitting 

the allegations made in the Notice of Disagreement, and, if the truth of the allegations is admitted, 

then setting forth in detail the steps it has taken and/or will take to cure the violations. Failure to 
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serve a timely response shall entitle the complaining party to proceed directly to arbitration, as 

provided in Section 11(D). below. 

D. Binding Arbitration Procedure. Subject to prior compliance with Section 11.A. 

above, and the requirements of Sections 11.B. and 11.C, except as provided in Section 11.E., either 

Party has the right to initiate binding arbitration as the sole mechanism by which to initiate 

enforcement of the terms of this Agreement. Such arbitration shall be conducted in accordance 

with the following procedures (the "Arbitration"): 

1. Selection of the Arbitration Panel. 

(a) Disputes Involving Recovery or Liability of Less Than $250,000. The  

Arbitration shall be administered by the American Arbitration Association 

in accordance with its Commercial Arbitration Rules (collectively, the 

"AAA Rules") and shall, except as set forth below, be conducted by one (1)  

arbitrator who shall have been selected pursuant to the AAA Rules; 

provided, that he/she must be a licensed attorney who has been actively 

engaged in the practice of law for at least the last ten (10) years, and during 

such ten years has been a member in good standing of the bar of the State, 

and who has served as an arbitrator and rendered a written opinion in at least 

one (1) completed arbitral proceeding within the last five (5) years and has 

demonstrated expertise in federal Indian law generally and in federal Indian 

gaming law specifically if the issue in dispute involves federal Indian 

gaming law. The Parties and the arbitrator shall maintain strict 

confidentiality with respect to the Arbitration so as to protect the 

proceedings and any matters, materials, or information disclosed therein 

from disclosure to any third party, except to the extent required by law. 

(b) Disputes Involving Recovery or Liability of $250,000 or More. If either 

Party advises the other Party that it reasonably believes that the issue in 

dispute to be submitted to Arbitration involves potential recovery by a 

Party, or potential liability of a Party, in an amount exceeding two hundred 

and fifty thousand dollars ($250,000.00), exclusive of costs of 

arbitration/litigation and reasonable attorneys' fees, then the Arbitration 

shall be conducted by a panel of three (3) arbitrators (the "Panel"). Each 
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Party shall select one person to act as arbitrator and the two selected shall 

select a third arbitrator within ten (10) days of their appointment.  If the 

arbitrators selected by the Parties are unable or fail to agree upon a third 

arbitrator, the third arbitrator shall be selected by the AAA.  Each arbitrator 

shall satisfy the qualifications of the arbitrator in accordance with Section 

11.D.1.a. The Parties and Panel shall maintain strict confidentiality with 

respect to the Arbitration so as to protect the proceedings and any matters, 

materials, or information disclosed therein from disclosure to any third 

party, except to the extent required by law. The written decision of the Panel 

in which two or three members of the Panel join in writing shall control the 

Arbitration.  

2. Arbitration Award. The Arbitration shall be held in Cleveland County, 

North Carolina, unless otherwise agreed to by the Parties in writing. The 

arbitrator(s) shall be empowered to grant all legal and equitable remedies and relief 

that could be secured in a State court of law, including injunctive relief; provided, 

that the arbitrator(s) shall not have the power to award punitive damages or 

damages of a kind that cannot be obtained for breach of contract in accordance with 

North Carolina law. The award shall be made within nine (9) months of the filing 

of the notice of intent to arbitrate, and the arbitrators shall agree to comply with the 

schedule before accepting appointment.  However, this time limit may be extended 

by agreement of the Parties or by the majority of the arbitrators, if necessary.  Any 

award rendered in Arbitration shall be final and binding on the Parties. 

3. Discovery. Consistent with the expedited nature of arbitration, each Party 

will, upon the written request of the other Party, promptly provide the other with 

copies of documents, provided such documents are directly relevant to the issues 

raised by any claim or counterclaim, and which may be redacted as necessary to 

protect confidential and/or sensitive information.  Any dispute regarding discovery, 

or the relevance or scope thereof, shall be determined by the arbitrator(s), who shall 

decide to grant leave based on the need of the requesting Party and the burden of 

such discovery in light of the nature and complexity of the dispute, and such 

determination shall be conclusive when rendered by a single arbitrator under 
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Section 11.D.1.a. or the majority of the Panel under Section 11.D.1.b.  All discovery 

shall be completed within forty-five (45) days following the appointment of the 

arbitrator(s), unless the Parties agree in writing to an extension. 

4. Request for Hearing and/or Trial. The arbitrators shall set the matter for a 

hearing and/or trial upon the written request of a Party.  The requesting Party must 

also provide three (3) days' written notice to the other Party prior to making said 

request. The arbitrators may also independently recommend that the Parties set the 

matter for a hearing and/or tribal, which recommendation shall be non-binding and 

left to the Parties' discretion. 

5. Arbitration Decision. The resulting decision shall be in writing and explain 

the reason(s) for the decision. Judgment on the decision of the arbitrator or Panel, 

may be entered in the United States District Court for the Western District of North 

Carolina, the Superior Court Division of the North Carolina General Court of 

Justice sitting in Cleveland County, North Carolina (or in any other venue of the 

North Carolina General Court of Justice prescribed by the North Carolina General 

Statutes), or in the Catawba Indian Nation Tribal Court, if the Nation has 

established one with jurisdiction  over the matter(s) and subject to the provisions 

set forth in Section 11.F set forth below. The costs and expenses of the Arbitration 

shall be shared equally by and between the Parties. 

6. Enforcement. An action to compel Arbitration or to enforce any award or 

specific performance ordered in an Arbitration may  be brought in the United States 

District Court for the Western District of North Carolina, the Superior Court 

Division of the North Carolina General Court of Justice sitting in Cleveland 

County, North Carolina (or in any other venue of the North Carolina General Court 

of Justice prescribed by the North Carolina General Statutes) or in the Catawba 

Indian Nation Tribal Court, if the Nation has established one with jurisdiction 

authority over the matter(s) and subject to the provisions set forth in Section 11.F 

set forth below, and in all appellate courts to which appeals lie as provided by law.  

E. Emergency Arbitration for Public Health or Safety Nuisances or Threats.  If 

either Party reasonably believes that, in violation of this Agreement, the other's conduct has caused 

or will cause a nuisance or threat to public health or safety, the resolution of which cannot be 
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delayed for the time periods otherwise specified in this Section 11, then the complaining Party 

may proceed directly to arbitration under this Section 11.E, without regard to the requirements set 

forth in Sections 11.A–D, which shall be referred to as "Emergency Arbitration" and administered 

by the American Arbitration Association in accordance with the AAA Rules on Emergency 

Measures of Protection and conducted in accordance with the following procedures: 

1. Notice of Demand for Emergency Arbitration. A Party in need of 

emergency relief under this Section 11.E shall notify the AAA and other 

Party in writing of the nature of the relief sought, the reasons why such relief 

is required on an emergency basis, and the basis for the complaining Party's 

entitlement to emergency relief.  Such notice shall be sent via email with 

read receipt to the other Party's primary point of contact on the Project and 

by overnight mail to the Party's address identified in Section 13. 

2. Appointment of Emergency Arbitrator. Within one (1) business day of 

receipt of notice as provided in Section 11.E.1, the AAA shall appoint a 

single emergency arbitrator designated to rule on emergency actions.  The 

emergency arbitrator shall immediately disclose any circumstance likely, 

on the basis of the facts disclosed by the acting Party, to affect the 

arbitrator's impartiality or independence.  Any challenge to the appointment 

of the emergency arbitrator must be made within one (1) business day of 

the communication by the AAA to the Parties of the appointment. 

3. Schedule of Emergency Arbitration. The emergency arbitrator shall as soon 

as possible, but no later than two (2) business days of appointment, establish 

a schedule for consideration of the request for emergency relief, as well as 

the provision of any limited, expedited discovery or document production.  

Such a schedule shall provide a reasonable opportunity to all parties to be 

heard and may provide for alternative proceedings than a formal hearing, 

such as via tele- or video-conference or on written submissions.   

4. Emergency Arbitration Award. If after consideration the emergency 

arbitrator is satisfied that the Party seeking the emergency relief has shown 

that the other's conduct has caused or will cause a nuisance or threat to 

public health or safety that requires emergency relief, and that the seeking 
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Party is entitled to such relief, then the emergency arbitrator may enter an 

order or award granting said relief and stating the reason(s) therefore.  The 

Emergency Arbitration award shall be binding on the Parties. 

5. Appeal of Emergency Arbitration Award. Any application to modify or 

appeal an award of emergency relief must be based on changed 

circumstances and may be made to the emergency arbitrator so long as the 

Emergency Arbitration is active, which shall not exceed a period of thirty 

(30) days following the appointment of the emergency arbitrator.  If after 

such thirty (30) days the emergency dispute has not been resolved or an 

application to modify an award of emergency relief is still pending, then the 

Parties shall initiate binding Arbitration procedures in accordance with 

Section 11.D to resolve the dispute.  The emergency arbitrator shall have no 

further power to act after the selection of an Arbitration panel pursuant to 

Section 11.D.1, provided that the Parties may agree to name the emergency 

arbitrator as the Arbitration arbitrator or a member of the Panel, depending 

on the amount of recovery or liability involved in the dispute. 

6. Emergency Arbitration Costs. The costs associated with an Emergency 

Arbitration shall be equally borne by the Parties unless it is determined by 

the emergency arbitrator or by an arbitrator or Panel in directly resulting 

subsequent Arbitration that the complaining Party acted unreasonably and 

without justification in requesting the Emergency Arbitration, in which case 

the complaining Party shall be solely responsible for the costs of the 

Emergency Arbitration. 

7. Emergency Award Enforcement. An action to enforce any order or 

emergency relief ordered in an Emergency Arbitration shall be brought in 

the Superior Court Division of the North Carolina General Court of Justice 

sitting in Cleveland County, North Carolina (or in any other venue of the 

North Carolina General Court of Justice prescribed by the North Carolina 

General Statutes) or in the Catawba Indian Nation Tribal Court, if the 

Nation establishes one with jurisdiction authority over the matter(s) and 

subject to the provisions set forth in Section 11.F. 
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F. Periodic Review of Tribal Court Status and Extension of Tribal Court 

Jurisdiction; Comity.  The Parties hereby agree that, five (5) years from the Effective Date of 

this Agreement, there shall be a meeting between the Nation and the County to discuss whether 

the Nation has established a "Tribal Court" of competent jurisdiction that shall be added as a forum 

for the enforcement of the terms of this Agreement.  The establishment of such Tribal Court shall 

be evidenced by the adoption of a Catawba Indian Nation Judicial Code that shall include, at a 

minimum, chapters on Tribal Court Structure (including jurisdiction), Judicial Qualifications and 

Appointments (including that each judge must be a member in good standing of a state bar who 

shall have engaged in the practice of law or served as a judge on a regular and full-time basis 

during the ten (10) years next-preceding appointment as a judge of the Tribal Court, and Court 

Procedures (including appeals)). No such Tribal Court shall be recognized as a forum for the 

enforcement of the terms of this Agreement unless the courts of North Carolina have extended 

comity to tribal courts or the State of North Carolina, by statute duly adopted or another method 

recognized by law, has recognized the validity of the judgments and decrees of such Tribal Court 

and deemed them to be as enforceable as those of the district courts of the United States within the 

State of North Carolina as set forth in Section 1-237 of the North Carolina General Statutes as in 

effect as of the Effective Date, as from time to time amended.  If such Tribal Court is found to 

have been so established and if its judgments and decrees have been so recognized and declared 

so enforceable, then the extension of Tribal Court jurisdiction over disputes arising from the terms 

of this Agreement shall not be unreasonably denied by the Parties.  However, if the Parties find 

that no such Tribal Court has been established by the fifth (5th) anniversary of the Effective Date 

of this Agreement, then the Parties agree to meet every five (5) years after such fifth (5th) 

anniversary to assess the status of the Tribal Court, if any, until such time as a Tribal Court has 

been established or this Agreement is no longer in effect, whichever shall come first.   

G. Limited Waiver of Sovereign Immunity. The Nation hereby expressly, 

unequivocally, and irrevocably waives its sovereign immunity for the limited purpose of enabling 

the County to enforce the terms of this Agreement, including but not limited to doing so by seeking 

appropriate injunctive relief and/or judicial enforcement of any award and/or specific performance 

ordered in Arbitration in the United States District Court for the Western District of North 

Carolina, the Superior Court Division of the North Carolina General Court of Justice sitting in 

Cleveland County, North Carolina, or in Catawba Indian Nation Tribal Court, if the Nation has 
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established one in accordance with this Agreement. The Nation further waives any Tribal Court 

exhaustion requirements, regardless of when such requirements may have arisen or may arise in 

the future. This limited waiver of immunity shall not extend to or be used for or to the benefit of 

any other person or entity of any kind or description whatsoever, including any successor or assign 

of the County. Nothing herein shall be construed to constitute a waiver of the sovereign immunity 

of the Nation with respect to any party other than the County. Except as expressly provided herein, 

nothing in this limited waiver of immunity shall be construed as a waiver or consent to the levy of 

any judgment, lien, or attachment upon any property or interest in property of the Nation other 

than as set forth in this Section 11(G).  Pursuant to this limited waiver of sovereign immunity, a 

judgment or award against the Nation may be satisfied only from the Property, the Project and the 

revenues of the Project, and in no instance shall any enforcement of any kind whatsoever be 

allowed against any other assets of the Nation  

Section 12. Indemnification. 

A. The Nation agrees to and shall indemnify, defend, protect, and hold harmless the 

County, its elected officials, officers and employees acting in their official capacities from and 

against any and all claims, losses, proceedings, damages, causes of action, liability, costs, and 

expenses (including reasonable attorneys' fees), arising from or in connection with, or caused by 

any act, omission, or negligence of the Nation or its contractors, licensees, invitees, agents, lessees, 

servants or employees, related to or in connection with any obligations on the Nation's part to be 

performed under the terms of this Agreement or any such claim or any action or proceeding 

brought thereon or any action or proceeding filed against the County which challenges the County's 

approval, execution, or delivery of this Agreement; and in any case, any action or proceeding 

brought against the County by reason of any such claim, the Nation upon notice from the County 

shall have the option to defend the same at the Nation's expense by counsel reasonably satisfactory 

to the County. However, in the event that the Nation does not elect to defend the action or 

proceeding, the County shall defend the same at the Nation's expense, and shall consult with the 

Nation during the pendency of the action or proceeding. In any case, offers of settlement must be 

approved by the County and the Nation, which approval shall not be unreasonably withheld. 

B. The County agrees to and shall indemnify, defend, protect, and hold harmless the 

Nation, its elected officials, officers, and employees acting in their official capacities from and 

against any and all claims, losses, proceedings, damages, causes of action, liability, costs, and 
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expenses (including reasonable attorneys' fees), arising from or in connection with, or caused by 

any act, omission, or negligence of the County or its contractors, licensees, invitees, agents, 

lessees, servants or employees, related to or in connection with any obligations on the County's 

part to be performed under the terms of this Agreement or any such claim or any action or 

proceeding brought thereon or any action or proceeding filed against the Nation which challenges 

the Nation's approval, execution, or delivery of this Agreement; and in any case, any action or 

proceeding brought against the Nation by reason of any such claim, the Nation upon notice from 

the County shall have the option to defend the same at the County's expense by counsel reasonably 

satisfactory to the Nation. However, in the event that the County does not elect to defend the action 

or proceeding, the Nation shall defend the same at the County's expense, and shall consult with the 

County during the pendency of the action or proceeding. In any case, offers of settlement must be 

approved by the Nation and the County, which approval shall not be unreasonably withheld. 

Section 13. Notices. 

Any notice required under this Agreement shall be sent to the following: 

Cleveland County 
Attn: County Manager 
P. O. Box 1210 
Shelby, North Carolina 28151-1210 

Catawba Indian Nation 
Attn: Chief William Harris 
996 Avenue of the Nations 
Rock Hill, South Carolina 29730 
 

Copy to: 
Ward and Smith, P.A. 
Attn: Grant B. Osborne, Esq.  
Suite 300 
82 Patton Avenue 
Asheville, North Carolina 28801  

Copy to: 
Gregory A. Smith, Esq. 
Hobbs Straus Dean & Walker, LLP 
2120 L Street NW, Suite 700 
Washington, DC 20037 
 
Copy to: 
Jeffrey C. Harris, Esq. 
Tribal Attorney, Catawba Indian Nation 
996 Avenue of the Nations 
Rock Hill, South Carolina 29730 

 

and/or to such other respective addresses as may be designated by notice given in accordance with 

this Section 13. 

Section 14. Insurance. 

The Parties understand that it is the Nation's practice to maintain appropriate insurance 

coverage for itself and all entities of the Nation. Consistent with that practice, the Nation agrees to 
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obtain and maintain, with responsible insurance carriers licensed to do business in the State of 

North Carolina, insurance (including coverage of public liability and property loss damage) 

satisfactory to the County covering the Property and all structures constructed thereon naming the 

Nation and all Nation-entities as insured parties. The tort liability insurance coverage shall be at 

least two million dollars ($2,000,000.00) per occurrence and twenty million dollars 

($20,000,000.00) annual aggregate. In addition, the Nation will maintain liquor liability coverage 

of at least two million dollars ($2,000,000.00) per occurrence. Certificates evidencing such 

coverage shall be delivered to the County annually. 

Section 15. Miscellaneous Provisions. 

A. Effective Date and Term. 

This Agreement shall become effective on the Effective Date and shall remain in effect 

through and including the earlier of (a) the date that is  twenty (20) years after the date on which 

"Gaming Activities" were first made available to the public on the Property or (b) December 31, 

2049, unless otherwise terminated by the mutual written consent of the Parties or for cause as 

provided in and subject to Section 15.B. 

B. Termination. 

This Agreement shall immediately terminate upon issuance of a legally binding "Indian 

Land Opinion" by the National Indian Gaming Commission ("NIGC") or the U.S. Department of 

the Interior concluding that the Property does not qualify for lawful gaming under federal law, 

except to the extent that such determination is stayed pending any appeal. Provided, however, in 

the event of such a termination, that all fees payable to the County as of or before the date of such 

termination shall remain payable and be paid in full within ninety (90) days of such termination.  

No breach or violation of any of the terms of this Agreement by either Party shall operate 

to void or terminate or provide grounds for termination hereof, it being the intent of the Parties 

that the provisions of this Agreement shall be subject to specific performance, and injunctive relief 

shall be provided to cure  anticipatory breaches prospectively, and  damages shall be awarded to 

redress any harm occasioned by a breach; provided, however, that if a Party cannot or will not 

conform to the requirements of this Agreement as evidenced by a pattern of documented violations 

of the terms set forth herein and/or a series of documented violations that pose a serious threat to 

public health, safety or welfare, then this restriction on termination shall not apply. 

C. Authorization. 
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The County and the Nation each represent and warrant that each has performed all acts 

required by its own laws for the validity of adoption of this Agreement, including, but not limited 

to, matters of procedure and notice, and each has the full power and authority to execute this 

Agreement and to perform its obligations in accordance with the terms and conditions thereof, and 

that the representative executing this Agreement on behalf of such Party is duly and fully 

authorized to so execute and deliver this Agreement.  A copy of the Resolution of the Executive 

Committee of the Catawba Indian Nation authorizing this Agreement on behalf of the Nation is 

attached as Exhibit "____".  Said resolution shall(1) expressly approve and authorize this 

Agreement by the Executive Committee on behalf of the Nation, (2) direct the execution, delivery 

and performance of this Agreement by the Chief on behalf of the Nation, (3) independently grant 

and approve an express, unequivocal and irrevocable limited waiver of the Nation's sovereign 

immunity to suit, (4) consent to the jurisdiction of the courts specified in the Agreement, (5) 

consent to the application of the laws of the State of North Carolina to govern the Agreement, (6) 

consent to arbitration, (7) waive the Nation's right to exhaustion of tribal remedies, and (8) waive 

venue and jury trial (items (3) – (7) set forth in this Section 15(C) are referred to herein as the 

“Dispute Resolution Provisions”).  The Executive Committee’s resolution also will recite the 

Constitutional provisions authorizing the Executive Committee’s actions in enacting the Executive 

Committee resolution, authorizing this Agreement and granting the Nation’s limited waiver of 

sovereign immunity and consenting to the Dispute Resolution provisions, including (a) that the 

Executive Committee is authorized pursuant to the authority granted the Executive Committee in 

the Catawba Constitution and Bylaws, which provides that it “shall be the duty of the Executive 

Committee … to act on behalf of the General Tribal Council at such times as said Council is not 

in possession and to have charge of all routine matters which shall arise during such recess, 

including … such other matters as may be delegated to it by the General Council [Bylaws, Article 

II, Section 3]” and (b) the authority of the Chief pursuant to the Catawba Constitution and Bylaws 

which provides that the Chief “shall at all times have general supervision of the affairs of the 

General Council and Executive Committee and such matters as naturally pertain to the general 

welfare of the community [Bylaws, Article I.1.(a)]”.  Provided, further, that although the 

Executive Committee has the authority to enter into this agreement, it is the Executive 

Committee’s practice to brief the General Council on major matters and to seek an expression of 

support.  Whereas the County has also requested that the General Council provide a resolution of 
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support, the Executive Committee,  at the next regular meeting of the General Council to be held 

in July of 2019, or at a "special meeting" of the General Council called and held by no later than 

December 31, 2019 (the “General Council Resolution Deadline”), in accordance with Section 4 

of Article III of the "Constitution and By-Laws of the Catawba Nation of South Carolina" adopted 

by the Nation on or about August 30, 1975 (the "Constitution"), shall brief the General Council 

on this Agreement and secure the General Council's written resolution of support in accordance 

with Articles III and IV of the Constitution (the "General Council Resolution").  Although not 

required as a matter of Catawba law, for the sake of completeness, this resolution will expressly 

affirm all of the terms of this Agreement and the authority of the Executive Council to have 

negotiated and authorized the Chief to sign it.  The Executive Committee shall use its best efforts, 

before any such regular or special meeting, to recommend and promote this Agreement to the 

General Council and encourage members thereof to appear and vote at such meeting to approve 

such a General Council Resolution, for the purpose of securing the General Council Resolution. If 

the Nation has failed to secure the General Council Resolution by December 31, 2019 (unless that 

date has been extended in writing by agreement of the County), then such failure shall not void 

this Agreement or render it voidable by the Nation, but shall render it voidable by the County alone 

if the County advises the Nation in writing by no later than February 15, 2020 (or such later date 

as may be agreed by the Parties), that the County has elected to void this Agreement. The County 

shall agree to at least one (1) extension of the General Council Resolution Deadline through and 

including July 31, 2020, at the request of the Nation.  Notwithstanding the foregoing, if the General 

Counsel expresses concerns regarding the Agreement, at the request of the Executive Committee, 

the Parties shall work in good faith to address those concerns and questions including if necessary 

renegotiating the terms of this Agreement. 

D. Interpretation. 

This Agreement shall be interpreted as though jointly drafted by the Parties. 

E. Governing Law. 

This Agreement shall be governed by and construed in accordance with the laws of the 

State of North Carolina and applicable federal law. 

F. Severability. 

Any term of this Agreement ruled by the arbitrator(s) or a court of competent jurisdiction 

to be invalid or unenforceable will be severed, and the remainder of this Agreement will be 
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enforced. The Parties agree to enter into good faith negotiations to replace the invalid provision(s) 

with a valid provision(s), the economic effect of which comes as close as possible to that of the 

invalid provision(s).  If the Fees in Section 3 or any other provision are held invalid or unlawful in 

a way that results in the diminution of any payment or financial obligation of the Nation to the 

County, then the Parties agree to negotiate in good faith to try to replace the invalid Fees 

provision(s). If the Parties are unable to successfully renegotiate the invalid Fees provision(s), 

then, notwithstanding Section 11, but still subject to the limited waiver of sovereign immunity in 

Section 11(G), then the Parties agree that the arbitrator shall determine how to proceed with 

arbitration to address the conflict.  

G. Good Faith and Fair Dealing. 

This Agreement includes an implied covenant of good faith and fair dealing in accordance 

with North Carolina common law. 

H. Captions. 

The captions contained in this Agreement are inserted only as a matter of convenience and 

for reference and in no way define, limit, extend, or describe the scope of this Agreement or the 

intent of any provisions hereof. 

I. Amendment or Modifications; Reopener. 

1. This Agreement may not be amended or modified except by a writing 

signed by the County Manager and the Chief of the Nation pursuant to such 

authority as may be required by law and the Nation's governing constitution and 

bylaws. However, either Party may request that the other Party renegotiate one or 

more of the terms of this Agreement if, but not limited to, the following 

circumstances apply: 

a. There is a significant change in applicable circumstances, including but not 

limited to a change in federal or State law that directly or indirectly relates 

to the Party's expectations under this Agreement and/or the application of 

the federal Indian Gaming Regulatory Act to the Nation as provided by law; 

b. That change materially impacts that Party; and  

c. That change could not have been reasonably anticipated at the time of 

entering into this Agreement.  
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Provided, however, if the United States Government identifies an environmental 

concern, the Parties will then promptly negotiate a separate "environmental matters 

agreement", to address mitigation of related environmental issues, if any; and that 

the County reserves the right to negotiate with the Nation for the purpose of 

reaching agreement with the Nation regarding terms and conditions pertaining to 

mitigation of environmental impacts that may be identified in the future as a result 

of environmental review processes required by law. 

2. A request to renegotiate one or more of the terms of this Agreement will be 

made in writing, delivered to the other Party. The request will specify the basis for 

the request. If the request is determined to meet the requirements for renegotiation 

pursuant to this subsection, the Party will commence to renegotiate in good faith. 

However, except for the obligations to renegotiate as is set forth in this subsection, 

neither Party is obligated to agree to a new Agreement or to any new terms or 

conditions as a result of the renegotiation process.  

3. Notwithstanding subsections I.1 and I.2, upon completion of the final 

building designs and development plans for the Project, and prior to the 

commencement of any construction activity, if the Parties do not enter into a 

separate memorandum of agreement under Section 5.D, then the Parties shall 

renegotiate Section 5 in good faith and to the mutual agreement of the Parties.  

Failure to renegotiate under this provision shall result in an automatic default of 

this Agreement, subject to the dispute resolution provisions set forth in Section 11. 

4. Notwithstanding subsection I.1 and I.2, if there is a material change in 

federal or State law, or if the Nation enters into a compact with the State of North 

Carolina that is inconsistent with this Agreement, then the Parties, within thirty (30) 

days of receipt by either Party of a written demand therefor, shall meet and confer 

for the purpose of engaging in good-faith negotiations for the purpose of revising 

this Agreement to the extent needed to accommodate such material change and/or 

inconsistency.  If a Party refuses to engage in such negotiations, then that Party 

shall be deemed in violation of this Agreement, which shall automatically trigger 

the dispute resolution provisions set forth in Section 11. 

 J. Complete Agreement. 
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This Agreement represents the entire integrated agreement between the Parties and 

supersedes all past agreements and all negotiations, representations, promises or agreements, either 

written or oral, made during the course of negotiations leading to this Agreement.

 

Section 16. Section 81 Review by the Department of the Interior. 

If it is determined by the United States government that a Section 81 review is necessary, 

then within one hundred twenty (120) days of  execution of this Agreement, or within three (3) 

days of receipt by the Nation of a written Indian Lands determination by the National Indian 

Gaming Commission, whichever is sooner, the Nation will submit this Agreement to the United 

States Department of the Interior for either (a) approval of the Agreement pursuant to 25 U.S.C. 

§81, or (b) a written response that this Agreement does not require approval under 25 U.S.C. §81 

to be enforceable. If the Department of the Interior determines that Section 81 approval is 

necessary and denies approval of this Agreement, then this Agreement shall be subject to review 

and appropriate action by the Department of the Interior, including possible termination and the 

possible recovery of payments made hereunder. 

Section 17. Counterparts. This Agreement may be executed in any number of 

counterparts, each of which when executed and delivered shall constitute a duplicate original, but 

all counterparts together shall constitute a single agreement.

Section 18. Miscellaneous. If after the Effective Date of this Agreement, the Nation and 

State of North Carolina enter into a Compact for Gaming on the property (a "Compact"), to the 

extent that that Compact requires  payments to the County that address the PILOT, services and 

other payments required under this Agreement, such Compact payments shall be used to offset the 

Nation's obligations herein, to enable  the Nation to avoid having to make  duplicative payments 

under such Compact and this Agreement. Furthermore, any inconsistent terms between this 

Agreement and any future Compact will, to the extent required by law, be construed in favor of 

the Compact.   

 
IN WITNESS WHEREOF, officers of the County and the Nation, pursuant to authority 

duly given by the governing bodies of each in accordance with applicable State law, ordinances 

and Tribal law, have executed this Agreement as of the Effective Date.  
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CLEVELAND COUNTY,    THE CATAWBA INDIAN NATION 
NORTH CAROLINA 

 
 

By:______________________________ By:______________________________ 
Susan K. Allen, Chairwoman    William Harris, Chief  
Cleveland County Board of Commissioners  Catawba Indian Nation  
 
 
Approved as to form:  Approved as to form: 
 
By:______________________________  By:______________________________ 
Elliot Engstrom, Esq.  Greg Smith, Esq., Attorney for the Nation 
Deputy County Attorney 
Cleveland County  Hobbs, Straus, Dean & Walker, LLP 
 
 
Attest:____________________________  Attest:____________________________ 
Phyllis Nowlen,  Roderick Beck, Secretary/Treasurer 
Cleveland County Clerk  Executive Committee 
 
ND: 4821-4634-7144, v. 1  
 

  



COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA ITEM SUMMARY

Travel and Tourism

Department:

Agenda Title: Travel and Tourism

Agenda Summary: Emily Epley, Travel and Tourism Director

Proposed Action:  

ATTACHMENTS:
File Name Description

No Attachments Available



COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA ITEM SUMMARY

Land Acquisition

Department:

Agenda Title: Land Acquisition 

Agenda Summary: Kerri Melton, Assistant County Manager

Proposed Action:  

ATTACHMENTS:
File Name Description
Polkville_Road_Staff_report.docx Land Acquisition Staff Report



 

STAFF REPORT 

 
 
 
To:  Board of Commissioners    Date:  Sept 30, 2019 
 
From:  Gregory Pering, County Engineer 
 
Subject: Offer to Purchase- Polkville Road 
 

Summary Statement:   

Staff has identified two parcels of land along Polkville Road totaling approximately 50 acres.  The 
land would be banked for future economic development.  
 
Review: 
 
In January of each year, Commissioners develop their Strategic Plan.  This year, under the 
Economic Development focus area, Commissioners set a goal to “Analyze and perform site 
development on available sites and proactively plan for future product development through land-
banking.”  Staff has been working over the past year to identify parcels of land that would be 
suitable for economic development.   
 
Staff has identified two parcels of land on Hwy 226 for the Board to consider purchasing.  An 
overview of the property is as follows:  
 

• ACREAGE OF BOTH PROPERTIES: 50.29 ACRES 
• WOODED LANDS 
• TAX VALUE: $258,640 
• OFFER PRICE:  $4,000 per acre ($204,000) 
• PARTNERSHIP:  COST TO BE SHARED WITH CITY OF SHELBY 
• JURISDICTION:  ANNEXATION TO CITY OF SHELBY FOLLOWING 

CLOSING   
 
This land purchase would be a partnership with the City of Shelby.  One of the major benefits of 
partnering with local municipalities is the ability to partner on infrastructure as the county does 
not own a water, sewer or natural gas system.  Several other benefits of this purchase include: 
Advantageous purchase price, topography suitable for development, near future 74 bypass on 
Polkville Road and the property could be suitable for multiple shell buildings.   
 
 
Action Requested  

 

Authorize County Manager to offer $4,000 an acre ($204,000) for the property.  Offer will include 
$5,000 earnest money to allow 60 days to perform due diligence. 



COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA ITEM SUMMARY

Sales Tax Referendum

Department:

Agenda Title: Sales Tax Referendum

Agenda Summary: Brian Epley, County Manager

Proposed Action:  

ATTACHMENTS:
File Name Description

No Attachments Available



COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA ITEM SUMMARY

Kings Mountain Planning and Zoning Board ETJ

Department:

Agenda Title: Kings Mountain Planning and Zoning Board ETJ

Agenda Summary: Phyllis Nowlen, Clerk to the Board

Proposed Action:  

ATTACHMENTS:
File Name Description

No Attachments Available



COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA ITEM SUMMARY

Cleveland County Veteran's Advisory Board

Department:

Agenda Title: Cleveland County Veteran's Advisory Board 

Agenda Summary: Phyllis Nowlen, Clerk to the Board

Proposed Action:  

ATTACHMENTS:
File Name Description

No Attachments Available



COUNTY OF CLEVELAND, NORTH CAROLINA

AGENDA ITEM SUMMARY

Adjourn

Department:

Agenda Title: The next meeting of the Cleveland County Board of Commissioners will
be held on Tuesday, October 15, 2019 at 6:00pm in the
Commissioners Chamber.

Agenda Summary:

Proposed Action:  

ATTACHMENTS:
File Name Description

No Attachments Available
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